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CHAPTER ONE
LEGAL ISSUES AND THEOLOGICAL FIELD EDUCATION

Diane, the field educator, sits alone in her office, rubbing her temples and feeling sick to her stomach.
How, she wonders, could such good intentions have gone so wrong? Last spring, when Paul applied to
be the summer intern at Lakeshore Church, Diane was certain that his depression problem had been
effectively addressed during his year-long leave of absence. Both because of her concerns about privacy
and because she was certain that his anti-depressants were effective in maintaining emotional stability,
Diane had been reluctant to mention Paul’s mental health concerns to the supervisor at Lakeshore.

In retrospect, this decision seems most unwise. As part of his internship, Paul had accompanied five
high school boys and girls to a four-day denominational youth conference as their only chaperone.
Unfortunately, Paul’s anti-depressant had not been helping him for some time, and the stress of the
conference proved more than he could handle. He retreated to his dorm room, leaving the five youth
unsupervised. The youth took great advantage of his absence and followed their hormones into each
other’s rooms. To everyone’s great distress, one of the attendees returned home pregnant.

Now the girl’s parents are initiating law suits against the church, the student, and the seminary.
And so Diane sits in her office, drinking Maalox and wondering why she didn't pursue that career in

higher math.

The problems which confront the fictitious Diane are unfortunatety quite possible in the current legal
and religious context in which we, as field educators, operate. Having to keep one eye on legal issues in the
practice of field education is a new phenomenon, as courts are entertaining lawsuits against clergy and
church institutions at an increasing rate.

The Presbyterian Theological Field Educators (PTFE) began a conversation about the relationship of
legal issues to theological field education in 1997, not knowing what questions would arise or how these
questions might be addressed. As the dialogue evolved, we began to feel that we had opened Pandora’s box.
A great many questions were raised, but the majority were reminiscent of H. Richard Neibuhr's discussion
in Christ and Culture (1951) about the relationship between Christianity and the social order. Theological
field education does not operate in a vacuum. That is, while we might wish that culture, particularly matters
of secular law, would not influence the practice of theological field education, in fact, we as field educators
rrust swim in the sea of culture. Neibuhr says, “Though sometimes we state the fundamental human prob
lem as that of grace and nature, in human existence we do not know a nature apart from culture. In any
case, we cannot escape culture ary more readily than we can escape nature... .”

Culture is a legitimate lens for reflecting on our practice of theological field education, but it carmot be
used in isolation. A commonly used model of theological reflection recognizes personal experience and faith
tradition as necessary and valid components along with culture.' Using this modet, PTFE reflected on three
questions as we considered what might be our approach to legal issues in theological field education.

! This modet of theolagical reflection was developed by James and Evelyn Whitehead in their hook Method in Ministry: Theological Reflection
and Christian Ministry.
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First we asked ourselves, “When you think about legal issues and field education, how do you feel?”
Fear and vulnerability-personal, vocational, and institutional-were common responses. Members expressed
fear about their own abilities to deal with the overwhelming task of integrating legal issues with theological
field education. Some of us expressed fear about the impact of this integration on our vocation as field
educators; that is, how will the roles and responsibilities of the field educator be changed by the influence
of legal issues? Some also expressed concern about both the vulnerability of their institutions to lawsuits
and the vulnerability of field education within the institution.

Next we asked, “What thoughts come to mind when you think of culture in this context?” Emerging
from the conversation were three paired concepts. In culture, it seerns that values are weighted in favor of
lawsuits over mediation, contracts over covenants, and regulations over relationships. The consensus of the
group was that in theological field education, conversely, mediation, covenants, and relationships are highty
valued.

Finally we asked, “What stories and teachings from our faith tradition can inform the interface between
legal issues and fietd education?” Reflecting on the faith tradition, even on this secular topic, is integral to
the work of theologicat field educators and it is this dialogue that includes doctrine, tradition, and faith
experience that makes field education particularly theological. Faith tradition teaches us that a community
can be strengthened or fractured by the acts of an individual; that as the sabbath was made for people and
not people for the sabbath, the intent of law is to bring about health and freedom as opposed to rigidity
and fear; and that field educators work constantly within the tension of grace and the law.

This theological reflection gave rise to further questions. First, to what extent are you willing to take
risks to practice field education? And secondly, within the mix of culture, law, and the faith tradition, what
will serve as your guiding authority? It became apparent that trust is foundational for both the praxis of
ficld education and the application of the law. Field education is based on relationships of trust: field
educators trust supervisors with students, seminaries trust students with congregations, congregations trust
students with responsibilities, and students trust field educators with their growth in ministry. The law also
recognizes the importance of trust in relationships by establishing sanctions for breaches of trust. Where
field education and the law intersect is in their refusal to condone relationships that violate trust.

Field education has long operated with the understanding that breaches of trust can have moral and
ethical consequences, but because of the current climate it is vital to consider the potential legal sanctions as
well. It is this correspondence between field education and law which informs this document, as we integrate
the practice of field education into the current context, making a place for legal issues without displacing the
learning-teaching dynamic. Designed primarily for use by theological field educators, this book explores
some of the ways in which students, supervisors, and theological institutions can expose themselves to legal
liability in the practice of field education. The potential ltability for field education sites (congregations and
agencies) is not addressed here. Each chapter begins with generat legal principles, followed by case illustra-
tions, questions for consideration, and implications. Chapter Two addresses exposure to Hability with regard
to the handling of information and the handling of relationships. Chapters Three and Four ook at how field
educators can begin to know their students and supervisors, in order to reduce exposure. Chapter Five looks
at practical applications for the administration of field education, while the final chapter looks at the impli-
catlons of legat issues on the pedagogy and vocation of the theological field educator.

In using this book, it is important to bear in mind that the legal principles presented here are not
uniform in every jurisdiction. Instead, the laws in each state or province differ in some respects. In addition,
numerous details and technicalities regarding the laws would have to be considered in any actual court case.
If a serious legal issue were to arise, attorneys should be contacted to provide further assistance. This book
can provide the opportunity to engage with your school's legal council on the practices and policies of your
field education office, using the principles and cases here as a starting point to revisit and refine policy and
procedure. The examples offered here are illustrative and not exhaustive and cover only civil and not crimi-
nal actions. The content is meant to be suggestive rather than prescriptive, and to be used as a working
document as laws change.
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CHAPTER TWO
How CAN STUDENTS AND SUPERVISORS GET THEMSELVES
AND THEIR THEOLOGICAL SCHOOLS IN TROUBLE IN A FIELD
EDUCATION PLACEMENT?

GENERAL PRINCIPLES

Tort. A civil wrong or private wrong, as distinguished from a crime. (Shaughnessy
1998). A tort is a breach of a legal duty owed the plaintiff. The source of the legal
duty may be through the common law established by the courts or it may be a
statute. A tort is generally based on breach of a non-contractual legal duty. A tort
requires a legal duty, breach of that duty, and damages that proximately result. A
tort may be based on an act or an omission. Intentional tort: A deliberate act which
causes harm to another, for which the victim may sue the wrongdoer for damages.
Unintentional tort: The failure to do something which a reasonable person, guided
by those ordinary considerations involved in human affairs, would do or the doing
of something which a reasonable and prudent person would not do, or the doing of
some act in a manner that falls below the pertinent standard of care for such acts.

Respondeat Superior and Vicarious Liability. “Let the master answer.” The doctrine
holding an employer or principal liable for the employee’s or agent’s wrongful acts
committed within the scope of the employment or agency. (Black 1999). “Under
respondeat superior, an employer is vicariously liable for an employee’s tortious acts
committed within the scope of employment.” (J. v. Victory Tabernacle Baptist
Church, 372 S.E.2d 391 (1988)). A school may be held responsible for the actions
of its agents or employees, and depending on the law of a particular state or
province, and upon the particular facts of any given situation, it is conceivable that
the student or the supervisor, in the field education context, could be considered an
agent of the school. Generaily when determining whether one is an agent of an insti
tution or not, the taw will look to the degree of control exercised by the institution
over the person’s conduct.

Agency. A relationship created by express or implied contract or by law, in which
one party (the agent) may act on behalf of another party (the principal} and bind
that other party by words or actions. (Black). In the field education context, the law
of agency addresses the degree to which the supervisor works for, or is an employee
of, field education, and therefore, of the theclogical institution. The question at the
core of the law of agency as it applies to supervised ministry is “do you construct
the relationship between the supervisor and the school in such a way that the super-
visor is an agent of the theological institution?”

To apply the law of agency, one can ask six questions to discern the amount
of control the employer has over the employee: what is the extent of the principal’s
control? Does the employer have a distinct occupation or business? Is the work
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usually done at direction of or by experts who enjoy work independence? Is skill
required to do the task? Does the employer supply the tools? Does the employer pay
for the service and how?

Scienter and Foreseeability. Refers to “what a person knows or what a person should
have known” in order to avoid a dangerous situation and typically suggests “guilty
knowledge.” Thus, if an intern molests a parishioner, the legal question in the United
States might be: did the theological institution know that this student posed a threat?
In other words, did the field educator have the knowledge or did he or she have the
ability reasonably to uncover the knowledge that this student was likely to pose a
threat? This concept eliminates the defense of turning a blind eye to a potential prob-
lem. Foreseeablilty refers to how clear the consequences were. In the above situation,
it would refer to how clear the threat was before it happened. That is, how clearly
foreseeable was the abuse given the information that was known or should have been
known about the student? Generally, in United States law, the clearer the foreseeabili-
ty, the more likely the Hability. Scienter is not a Canadian legal concept, but would be
subsumed under provisions of tort law. Sometimes United States law does not require
that harm be foreseeable for liability to attach.

CONTENTS
Handling Information
Privileged Communication
Invasion of Privacy
Defamation, Libel, and Slander
Abuse and Neglect Reporting
Handling Relationships
Fraud
Breach of Fiduciary Duty
Undue Influence
Intentional Infliction of Emotional Distress
Sexua} Misconduct and Sexual Harassment

HANDLING INFORMATION

PRIVILEGED COMMUNICATION

Privileged communication. A communication that is protected by law from forced
disclosure. (Black). An immunity (privilege) against testifying in court as to confi-
dential information. Without the privilege, those who are called to testify must do so
under the penalty of contempt of court. (Bullis and Mazur 1993). United States law
recognizes certain parties whose communications will be considered confidential and
protected, including spouses, doctor and patient, attorney and client, and priest and
penitent. In Canadian law, this privilege is less broad, extending to lawyers and their
clients. Communications between these individuals cannot be disclosed in court or in
other legal proceedings unless the protected party waives that protection. In Canada,
clergy would be required to testify. The intention that the communication be confi-
dential is critical.
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Privileged communication can most likely be invoked if the confessor is an
ordained religious official, the communication is “confessional” and not counseling,
the confession is verbal, the confession is given in private, and the confession is given
in official surroundings. (Bullis and Mazur}. Popular culture contributes to misun
derstandings about what communications are privileged. Eighty-two percent of cler-
gy and lay people responding to a survey of Congregationalist Christian Churches
believe that anything told to a minister under any circumstances is confidential.
(Audette 1998, np). In fact, very specific criteria pertain to the application of privi-
lege, and while ordination status may be a factor when determining the application
of privilege, it is not necessarily conclusive. This is especially important to note since
the majority of seminary students are not ordained at the time of their field educa-
tton. There are variations in the privilege from state to state and province to
province. The extent of the privilege is governed by state and provincial statute.

There is a relationship between fiduciary duty and privileged communication. In
a 1999 case, the lowest New York court held that rabbis who disclosed communica-
tions in violation of the clergy privileged communication statute could be sued for
breach of their fiduciary duty.

Privileged communication and confidentiality are strictly different, but related,
concepts. Privileged communication is almost always established by statute or case
taw, while what is “confidential” is both an ethical and a legal concept. Parishioners
or others can often sue for broken confidences and/or for breaking privileged com-
munications.

The mandatory reporting of child and elder abuse, which may interface with
issues of privilege and confidentiality, is discussed later in this chapter.

CASE ILLUSTRATIONS

% Over dinner at the home of a parishioner, Carl, the student intern, learns that
his hostess, Mary, was once a heroin user. She shares with him that upon meet-
ing Christ, she gave up all drug use and sought help for her addictions. Carl is
so impressed with this conversion experience that he uses Mary s story as his
sermon illustration the following Sunday. Mary flees the church during the
sermon. Has Carl violated the principle of privileged communication? Would
there be a difference in Carl’s liability if the case takes place in Canada as
opposed to the United States?

4 Two summer interns, Elizabeth, a non-ordained Presbyterian and Lydia, an
ordained Methodist, are serving in neighboring churches. The wife of the pastor
at the Presbyterian church comes to Elizabeth in her office, shares that she feels
comfortable with her, and then confides that she has been having an affair with
the choir director of the Methodist church. As she leaves, she asks Elizabeth to
tell no one, that she must work this out herself.

Meanwhile, the choir director has a similar conversation with Lydia. He
comes to her office, shares that he has a burden to lay down, and confides that
he has been having an affair with the wife of the Presbyterian pastor. He asks
Lydia to please keep this confidential,

Several months later, both students are ordered to appear and testify in court
as to their knowledge of the affair How does privileged communication apply
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to Elizabeth and to Lydia? What is the relationship of confidentiality to privi-
leged communication? How will Elizabeth and Lydia apply the concept of
privileged communication differently if they are in the United States as oppased
to Canada?

QUESTIONS FOR CONSIDERATION

% If a student is doing pastoral counseling, what are the expectations regarding the
confidentiality of the information shared by the client? What is the relationship
between counseling and confidentiality for a student during an internship?

4 Should a student be doing pastoral counseling? What are the differences
between pastoral counseling and pastoral care?

4 s there any circumnstance when a student should maintain confidentiality?
Is there any circumstance when a student must maintain confidentiality? Is there
any circumstance when a student must not maintain confidentiality?
+ What is the difference between confidentiality and privileged communication?
4 Does the student have an cbligation to disclose the limits of confidentiality to
a church member who wishes to confess or otherwise discuss confidential or
private matters?

IMPLICATIONS

Handbook. The field education handbook or manual should include a discussion
of confidentiality and privileged communication as they apply to a non-ordained
student in a supervised ministry setting.

Supervised Ministry Classes and Orientation {Students). Field education classes
should include information on the appropriate uses of confidentiality and privileged
communication, including the legal limits on confidentiality for a non-ordained
intern and how to deal appropriately with requests for confidentiality from parish-
ioners or others. Mandatory reporting of child or elder abuse should also be
discussed in terms of confidentiality, privacy concerns, and breach of fiduciary duty.

Orientation and Training (Supervisors). Supervisor orientation and training should
include sessions on the appropriate uses of confidentiality, especially with regard to
information shared during supervisory conferences or on the student’s evaluations.
Supervisors and students need to have the same understanding of the nature of
information that is shared in a pastoral context, as well as an understanding of the
legal lirnits of confidentiality and privileged communication.

INVASION OF PRIVACY

Invasion of privacy. An unjustified exploitation of one’s personality or intrusion into
one’s personal activity. (Black). There are variations in how different jurisdictions
define the core concepts for a claim of invasion of privacy, and not every jurisdiction
recognizes the different branches of privacy law. In Canada, the right of privacy is
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not as strong a legal doctrine as in the United States. A Canadian plaintiff would
probably sue under the doctrine of breach of confidence.

“Maintaining the privacy of others goes to the heart of ministry. Ministers are
those whom we can trust niot to intrude into our personal lives or dealings, until we
are ready to share those things with them. They will not be voyeuristic or invade our
personal space. We presume that ministers will even avoid listening to gossip about
us. And when we are ready to share our private lives with them, we presume that
we can confess our darkest secrets without condemnation, reprisals, or publication
of those secrets to others. We feel we can confide in clergy, along with our spouses
or other loved anes, during times of personal and private difficulties.

“For these reasons, if a minister is accused of invading someone’s privacy, it is
viewed by most as a serious breach of the minister’s moral, and sometimes legal,
obligation to that person.” (Taylor 1996).

CASE ILLUSTRATIONS

% During a hospital visit to a church member, the intern, Jack, notices the member's
checkbook lying on her nightstand. Unable to resist, Jack leafs through the book
and notices a sizeable balance in the register. He's quite surprised, because the
member, Mrs. Woods, leads a very modest life, with unremarkable stewardship
pledges. As the stewardship program Is in full swing at his church, Jack feels the
finance committee would be interested to know about Mrs. Woods’ financial
state. He attends the next meeting of the committee and shares what he has dis-
covered. With great excitement, the chair of the committee plans a personal visit
to canvas Mrs. Woods. Flas the intern invaded Mrs. Woods’ privacy in a legal
sense? In an cthical sense?

4 An article is written in a newspaper published by a partisan organization which
claims to be calling the denomination back to the truth. The article excoriates
Park Side Church for its theologies and ministries. The summer intern at Park
Side, Pete, thinks it would be amusing to put up on his personal website a spoof
of the article. He uploads a digitally altered photo of the editor; as well as a rude
parody of the newspaper’s content. The editor finds this website during his
weekly check of sites referencing his newspaper. He is furious and has his lawyer
contact the student, the church, and the seminary. Is this a wrongful use of the
editor’s name and picture? If so, who is liable?

%+ A supervisor sends in Penny’s final evaluation for her yearlong internship. The
evaluation is quite positive and contains no red flags about Penny's suitabllity for
ministry. However, in a cover letter to the fleld educator, the supervisor shares
some alarming concerns and questions whether Penny should continue in min-
istry. He adds that he didn't put this in the evaluation because he didn’t want it
to become part of Penny's permanent record. How would you apply the right of
privacy to this situation? Should the supervisor’s letter remain for your eyes only?
Must it remain so?

CHAPTER TWO: How can students & supervisors get themselves and their theological schools in trouble in a field education placerent? » 11



QUESTIONS FOR CONSIDERATION

4 If a parishioner tells a student something personal, how does the parishioner’s
expectation of privacy relate to a supervisor's need to know? Under what cir-
cumstances would it be appropriate for a student to share private information
with a supervisor? Under what circumstances would it be necessary for a stu-
dent to share private information with a supervisor? Should parishioners be
advised that content of conversations with students can be shared with the
supervisor?

Does your school have a policy defining the parameters for sharing intern evalu-
ations with denominational committees charged with the oversight of students?
How does the concept of invasion of privacy relate to confidentiality and privi-
leged communication?

Does your schoo! have a policy about sharing grades or evaluative information
among other academic departments or with other faculty?

Is your office aware of federal guidelines regarding student privacy and access to
academic files and records?

Are your supervisors trained to engage in meaningful evatuations with students,
where concerns are openly addressed?

L - - A

IMPLICATIONS

Dialogue with Administration and Other Departments. Clear policies and proce-
dures can help guide what, if any, information about students should be shared
among the administration, faculty, and field educator. The policy should include
statements about when and how information will be shared, and shoutd stress the
importance of confidentiality among school officials who have a “need to know.”

Orientation and Supervised Ministry Classes (Students). Supervised ministry classes
should include information on both the privacy of those ministered to by the student
and the level of privacy the student can expect from the institution, the supervisor,
and the field educator.

Orientation and Training {Supervisors). Training and orientation for supervisors
should include sesstons on privacy and communication with the field educator,

as well as sessions on engaging in meaningful evaluations with the student so that
concerns can be expressed openly and the need for private communication can

be reduced.

DEFAMATION, SLANDER, AND LIBEL
Defamation. Communication that injures the reputation of another without just
cause. Defamation can be either spoken (slander) or written (libel). (Shaughnessy).

Slander. A defamatory statement, expressed in transitory form, especially speech.
{Black).

Libel, A defamatory statement expressed in a fixed form, especially writing but also
a picture, sign, or electronic broadcast. (Black).
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State laws regarding defamation can vary widely. In some states, even tarnishing
the reputation of the dead may be a basis for a defamation claim. Since the bound-
aries between defamation, gossip, and rumor can be hazy, students and their super
visors woutd do well to avoid criticizing others in public {even “for their own
good”), to create an atmosphere where gossip is unwelcome, to verify facts and get
permission (particularly about death and illness) before publishing information in
newsletters, never to make jokes at someone else’s expense, and not to allow untrue
and harmful charges or innuendoes to circulate about themselves.

CASE ILLUSTRATIONS

% To prepare a student for an upcoming pastoral call, the supervisor informs the
student that rumor has it that the clerk of session is gay. The student, Ellie, says
that in that case, she would be unable to make that pastoral call. Later, the clerk
of session asks the pastor why she has not been visited by Ellie. The pastor replies
that Ellie is working on her issues about homosexuality. The clerk asks the pastor
incredulously, “How did homasexuality become an issue for Ellie regarding
me?!” What is the nature of information shared in supervisory conferences? Can
information shared in this type of setting have defamatory characteristics?

4 It is the practice of the local radio station to broadcast the Sunday worship of
Pleasant Valley Church. During one of the broadcast services, Nick, the summer
intern, preaches a sermon in which he blasts another denomination as narrow-
minded, backward, and corrupt. Has Nick engaged in defamation, and if so,
with whom does the Hability lic?

4 Jill, a supervised ministry intern and a neighbor of the church’s choir director,
observes a choir member’s car outside the director’s house late at night on several
occasions when she knows the member’s husband is away on business. Jill
brings her suspicions to her supervisor, who confronts the choir director. The
choir director angrily denies the accusations and storms from the room threaten-
ing to sue for defamation. Can the choir director bring a successful suit? Whom
might he sue?

4 Mac Is doing an academic year internship in a local congregation. He meets
some of his seminary classmates for lunch at the school dining hall fairly regu-
larly to share war stories about their internship experiences and to compare
notes about the antics of their parishioners. In the course of one of these casual
conversations, Mac tells his friends that he's pretty certain that Amy, a youth
fellowship member with a wild reputation, has a sexually transmitted disease.
Is it defamation if Amy never finds out about this conversation? What are the
limits to this type of conversation?

QUESTIONS FOR CONSIDERATION

4 What is the relation of rumor and gossip to slander?

% Can case studies and verbatims written by students for theoclogical reflection
with the supervisor or field education staff be sources of defamation?

CHAPTER TwWO: How can students & supervisors get themselves and their theological schools in trouble in a field education placement? »
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4 Are students aware of the legal limits of what can or cannot be stated from the
pulpit, published in a newsletter, or told to another person?

4 What information about parishioners can be shared appropriately with a student
in the course of a supervisory conference?

4 What information can be shared appropriately with the church’s supervisory
mirtistry committee (lay committee)?

4 How can a student intern balance the need for professional consultation with
colleagues in ministry with the need to avoid defamation and invasion of privacy?

IMPLICATIONS

Code of Ethics. A written code of ethics can help create a common understanding of
what actions lie outside the realm of appropriate conduct. Among other places, this
code should be published in the field education handbook or manual.

Handbook. The handbook should include a discussion of how the student can com-
municate concerns to the field educator about the supervisor, members of the con-
gregation, colleagues, etc., in a constructive manner without engaging in libelous or
defamatory behavior.

Supervised Ministry Classes and Orientation (Students). Supervised ministry classes
should include information on the nature of defamatory language and how to deal
with gossip and innuendo.

Orientation and Training (Supervisors). Supervisory training and orientation shoutd
include sesstons on the nature of defamatory language, particularly as it applies to
supervisory conferences and information shared with the intern as a student pastor.

ABUSE AND NEGLECT REPORTING

Child abuse and neglect. At a minimum, any recent act or failure to act on the part
of a parent or caretaker, which results in death, serious physical or emotional harm,
sexual abuse or exploitation, or an act or failure to act which presents an imminent
risk of serious harm. Sexual abuse includes the employment, use, persuasion, induce-
ment, enticement, or coercion of any child to engage in, or assist any other person
to engage in, any sexually explicit conduct or simulation of such conduct for the
purpose of producing a visual depiction of such conduct; [or] the rape, and in cases
of carctaker or inter-familial relationships, statutory rape, molestation, prostitution,
or other form of sexual exploitation or incest with children. (42 United States Code
5106g (as of 1-5-99)).

Elder abuse. Physical abuse is the infliction of physical pain or injury or physical
coercion {confinement against one's will). Active neglect is the intentional failure to
fulfill a caretaking obligation, including a conscious and willful attempt to inflict
physical or emotional distress on the older person. Passive neglect is the unintention-
al failure to fulfill a caretaking obligation, where there is no conscious or willful
attempt to inflict physical or emotional distress on the older person. Psychological
abuse is the infliction of mental anguish. Material (financial} abuse is the fllegal or
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unethical exploitation and/or use of funds, property, or other assets belonging to the
older person. (Basham and Liberness, eds. 1997).

Mandatory reporting. Reporting of child or elder abuse or neglect as required by
Iaw.

According to the Center for the Prevention of Sexual Abuse and Domestic
Violence, “in every state and province, persons in helping professions (teachers,
doctors, counselors, police officers, social workers, health professionals) are legally
mandated to report a suspicion of child abuse or neglect to child abuse authorities.”
State and provincial laws vary on definitions of exactly who must report such sus-
pected abuse, although some statutes indicate that anyone may report such suspect-
ed abuse. For example, clergy are not mentioned specifically in the Virginia statute,
but one might be able to construe a mandate to report from the language. Again
according to the Center for the Prevention of Sexual Abuse and Domestic Violence,
“In Canada, most provinces require clergy to report. In fact, some denominations
in Canada require their clergy to report regardless of civil mandates.” In Canada,
any citizen who has knowledge of sexual abuse or misconduct toward a child (a
person aged 16 years or younger) is legally obligated (under the Child Services Act)
to report this knowledge.

Statutes also vary greatly with regard to reporting elder abuse. For example, in
Virginia, the reporting guidelines for child abuse and elder abuse are very similar.
However, in Wisconsin, “no person, facility or agency personnel is required to
report elder abuse, since reporting is voluntary. Under [the Wisconsin statute], any
person may, but no person must, report eider abuse or neglect to the county agency
designated. ... This is in contrast to child abuse law where certain categories of
people...must report.” (http://www.cwag.org/gard8_3d.htmi ). As of this writing,
Canada has no mandatory reporting requirements for elder abuse.

While strictly different concepts, privileged communication, confidentiality, and
mandatory reporting are all related. For example, if a clergy person reports suspected
child abuse, the fear might be that he or she could be sued for breach of confiden-
tiatity. This fear is countered by the fact that most state statutes provide immunity
from civil or criminal liability for those making the reports of suspected abuse, as
long as the person reporting acts in good faith and without a malicious purpose.
That is, the reporter cannot be sued unless he or she knows that the report was false
when filed. These concepts are also related if a jurisdiction mandates clergy to report
but also includes clergy in a privileged communication statute. In that case, the
abuse report would be noted by the authorities, but the clergyperson may choose
not to testify to that abuse in court. Statutes also often contain provisions for penal-
ties for failures to report by those obligated to do so.

CASE ILLUSTRATIONS

+ A student, Lilly, is interning as a chaplain at a children’s home. While out on the
playground with the six- and eight-year olds, she notices a hand-shaped bruise
on Ashley's forearm. Lilly asks Ashley about the bruise. Ashley tells her that at
lights-out last night, she didn't move fast enough and the house parent harshly
jerked her away from her desk and into her bed. Is this enough information to
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suspect child abuse? If it is, Is the intern a mandatory reporter? What are the
appropriate next steps?

% During a visit to a homebound elderly woman, a student believes that he wit-
nesses an episode of abuse by her husband. He finds a moment to ask her if she
is doing all right, clearly implying that she can share this episode with him. She
anxiously says that there’s no need to say anything to anybody about this, that
she has no one else in the world to care for her but her husband. Could this
come under the guidelines for mandatory reporting? If reporting is not legally
obligated, what are the ethical or moral obligations to be considered?

QUESTIONS FOR CONSIDERATION

% What are the mandatory reporting requirements for your state or province for
child and elder abuse?

% What information should you provide in your supervised ministry orientation
and classes for students on recognizing and reporting chitd and elder abusc?

4 What procedures are in place for students who are not mandatory reporters to
deal with incidents of suspected child or elder abuse?

4 How does mandatory or voluntary reporting relate to privileged communica-
tion, confidentiality, and invasion of privacy?

IMPLICATIONS
Handbook. The field education handbook or manual should include a section on
possible abuse reporting scenarios.

Legal Counsel. Your school’s legal counsel can help you determine if your interns
are mandatory reporters according to the laws of your state or province and which
state or provinciat statutes would apply if your students do internships out of state
or province.

Policies and Procedures. Your students should have an established procedure to fol-
low if they suspect child or elder abuse within their setting.

Orientation and Supervised Ministry Classes (Students). Supervised ministry classes
should include information on the real possibility of encountering child or elder
abuse in the supervised ministry setting and on the student’s obligations to act
ethically and legally.

Orientation and Training (Supervisors). Orientation and training for supervisors

should include a session on the legal and ethical implications of child and elder
abuse in the context of supervised ministry.
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HANDLING RELATIONSHIPS

FRAUD
Fraud. A knowing misrepresentation of the truth or concealment of a matter of fact
to induce another to act to his or her detriment. (Black).

“Some states have described fraud more broadly, to include a variety of means

by which human beings may gain advantage over another by false suggestions or
suppression of truth. These means may include surprise, trick, cunning, and any other
unfair way another can be cheated. This definition explains fraud as including all acts
that deceive, [including negligent misrepresentations,] omissions and concealments
calculated to deceive, and which result in damage to another person.” (Taylor).

3

CASE ILLUSTRATIONS

Polly claims to have been trained as a volunteer for a city help line. As a result
of this statement she is hired as a phone counselor by an agency for an alterna-
tive context supervised ministry course. In reality, her mother and father were
help line volunteers, but she never worked for the city agency, let alone served as
a phone counselor. One evening as part of her supervised ministry, she provides
counseling to a seriously depressed caller who two hours later swallows a hand
ful of sleeping pills. Though he does not die, his family is considering action
against the help line. When Polly's deceit is uncovered, what will her seminary’s
liability be?

Dr: Blanton, the pastor, encourages the session to accept the responsibility of
having a year-long intern at the church. A student applies and is accepted for the
student-in-ministry year. Both the student and Dr. Blanton sign the learning
agreements regarding thelr responsibilities for the coming year, and Dr. Blanton
signs the document agreeing to be the student’s supervisor. However, he already
knows he will be accepting a call to another church and will be leaving within
two months of the students arrival. Secretly, he hopes that the student will carry
the church during the interim period. Dr. Blanton never informs the session, the
student, or the seminary of his impending relocation. What is the church’s
responsibility toward the student and/or the seminary? What is the seminary’s
responsibility toward the student? What are Dr. Blanton's Hability issues?

QUESTIONS FOR CONSIDERATION

%

&
%
L 4

What is the Hability at your theological institution if a student misrepresents his
or her qualifications for a supervised ministry setting?

To whom would you go at your institution to report fraudulent acts? Are there

instances where fraudulent acts must be reported?

Who is responsible for verifying information provided by students and/or super-
visors in the course of decisions about a fietd education placement?

What is the theological institution’s responsibility for making sure that all of its

guidelines are met for the setting?
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4 What endorsement of a student is implied by the field education office when a
student enters a setting? What endorsement of the site is implied when the site is
approved by the field education office?

IMPLICATIONS

Code of Ethics. A written code of ethics can help create a common understanding of
what actions lie outside the realm of appropriate conduct. Among other places, this
code should be published in the school's field education manual or handbook.

Dialogue with Administration and Other Departments. Clear policies and proce-
dures can help guide what, if any, information about students should be shared
among the administration, faculty, and field educator. The policy should include
statements about when and how information will be shared, and should stress the
importance of confidentiality among school officials who have a “need to know.”

Supervised Ministry Classes and Orientation (Students). Field education courses
should include information for students about what might constitute fraud by an
intern in the field placement.

Orientation and Training (Supervisors). Training and orientation for supervisors
should include information about what your school’s expectations are for meeting
guidelines and criteria for the supervisor and the site.

BREACH OF FIDUCIARY DUTY

Fiduciary. A person in whom another party has placed a special trust and confi-
dence. That trust and confidence create, in the person in whom they are placed (the
fiduciary), a special duty to exercise care, loyalty, and utmost good faith, and to act
always in the best interest of the other. (Couser 1993). A fiduciary must not allow
any conflict of interest to affect negatively their duties towards the beneficiary and
must exercise a high standard of care in protecting or promoting the interests of the
beneficiary.

Fiduciary duty. A duty of utmost good faith, trust, confidence, and candor owed by
a fiduciary to the beneficiary; a duty to act with the highest degree of honesty and
loyalty toward another person and in the best interests of that person. (Black). A
fiduciary duty obliges a fiduciary to act with loyalty and honesty and in a manner
consistent with the best interests of the beneficiary of the fiduciary relationship. A
fiduciary duty may arise automatically as a matter of law from certain legal relation-
ships, including the relationship between a trustee and a beneficiary under a trust,
between a guardian and a ward, or between an attomney and a client. Even in cir
cumstances where there Is no pre-existing legal relationship between the parties
establishing a fiduciary relationship, such a relationship may arise from the particu-
lar circumstances of the dealings between parties. It exists where a high degree of
confidence is reposed in one party by a person who is in a dependent and subordj-
nate circumstance.
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This duty is mainly concerned with trust, traditionally trust with regard to
someone else’s money or property. When a minister is sued in civil court for breach
of fiduciary duty, it often involves the minister’s having divulged confidences or
having used a counseling session to initiate or engage in sexual activity. The key
term in a fiduciary duty is “trust” and the violation thereof. In terms of seminary
liability, the term might be applied where the school has a duty to keep student
records private or where the school has a duty to protect the heaith and safety of
its field education students when they are on site.

CASE ILLUSTRATIONS

4 A summer intern visits Ms. Martin, a home-bound member, who gives the stu-
dent $50 in cash to be used by the church, at its discretion. The intern interprets
that rather broadly, and keeps the money to tide hersclf over until payday. When
Ms. Martin receives her quarterly statement, she notices that the $50 contribu
tion is not recorded. After some investigation, the student’s involvement is
revealed. Does the student have a fiduciary duty to Ms. Martin, and if so, has it
been breached?

% Linda and Steve are members of Second Church and they have a very volatile
marriage. Steve has a drinking problern which exacerbates his excessive jealousy.
He has forbidden Linda from working with the Senior High Youth Fellowship
because he doesn’t want her around 18-year-old boys. He has threatened a
young man delivering a pizza to their home for "hanging around his wife.”
While other congregation members know that something is not right with Linda
and Steve, they do not know the details. However, the pastor, the Reverend
Page, is well aware of the extent of Steves problems.

Interning with Mr. Page for the summer is Jeremy, a handsome 27-year-old
seminarian with a background In crisis intervention. Mr. Page suggests to Jeremy
that he put Linda and Steve at the top of his visitation list, thinking that
Jeremy's background could be helpful to the couple. He does not disclose Steve'’s
raging jealousy or potential to violence.

Jeremy makes arrangements with Linda to visit, and is having a good con-
versation with her when Steve comes home from work. Enraged at what he sees,
Steve explodes in anger. He drags Jeremy from his chair, and throws him out the
door and down the front steps. Jeremy suffers a broken arm, as well as a seri-
ously shaken disposition. Knowing what he knew, how liable is Mr. Page for
sending Jeremy to visit Steve and Linda? What duties are implied in the supervi
sor-intern relationship?

QUESTIONS FOR CONSIDERATION

% In what ways could a supervisor have a fiduciary responsibility to a student
working under his or her supervision?

4 Does the funding of an internship by a church or institution create or imply a
fiductary relationship between the parties involved?

<4 In what ways could a student have a fiduciary relationship with various mem-
bers of the supervised ministry setting?
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CASE ILLUSTRATIONS

IMPLICATIONS

Supervised Ministry Classes and Orientation (Students). Field education classes
should include information on fiduciary duty as it applies to students’ relationships
with their parishioners and their supervisors.

Orientation and Training (Supervisors). Supervisor orientation and training should
include sessions on fiduciary duty as it applies to their relationship with their
interns.

UNDUE INFLUENCE

Undue influence. Misuse of a position of confidence or taking advantage of another
person’s weakness, infirmity, or distress to change improperly that person’s actions.
(Black). A decision, contract, deed, donation, or testamentary disposition can be set
aside if the court finds that someone has exercised undue influence over the maker
at the time the decision, contract, conveyance, or will was made. It is usually neces-
sary to show a susceptibility to undue influence (as from mental impairment), the
opportunity and disposition on someones part to exercise such influence, and that
the transaction would not have been made except for the undue influence.

Undue influence is related to fiduciary duty, in that it, too, addresses the behav-
for of a person entrusted with some authority who uses that authority for his or her
own best interests, rather than the best interests of the congregation member, the
intern, etc. Undue influence does not necessarily require lies, deception, or misrepre-
sentation. For instance, an intern or supervisor may use undue influence to obtain
funding for a legitimate cause. It may be that the church does need a new steeple,
for example, or that the student really does require a new car. However, the supervi-
sor, or student, or other authority figure is using his or her trusted influence for their
own gain, not considering the interests of the other party.

The sources of power and authority in a ministerial relationship are many and
can be subtle or remain unrecognized. Students are often unaware of the power
ascribed to them merely by virtue of their position as a ministry intern. Self-aware-
ness and an understanding of both the obvious and more inconspicuous sources of
authority can guard against the potential misuse of power.

% The Reverend Penn, a supervisor, tells Jack, the summer intern, that Mrs.
Smith’s husband has just died. Mrs. Smith had told Ms. Penn during Mr. Smith's
illness that she was considering a small contribution to the nursery fund as a
way to honor her husband. Ms. Penn tells Jack to pay a pastoral visit and men
tion that “here at the church, we'd sure like to keep Joe's memory alive.” Armed
with this background, Jack visits Mrs. Smith and while providing the expected
solace clearly implies that a complete renovation of the nursery would be a great
memorial for her husband, who, in the intern’s words, “loved the children of the
church so.” “Just picture it,” Jack continues, “The Joe Smith Memorial
Nursery... .” Has Jack crossed a line from inappropriate to actionable?
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4 Patty is an unordained intern halfway through a year-long supervised ministry
course. She still feels that she is not seen as a valid member of the ministry team
and has yet to establish her ministerial authority. A member of her lay commit-
tee, Eric, has been bolstering her flagging self-estcem with promises of glowing
comments on her final evaluation. One day, Eric invites Patty out for coffee and
makes a proposal. He wants to donate goods to the church but would prefer a
tax statement indicating that he had donated cash. With flattery and assurances
of her authority, he convinces her that this is just a matter of semantics. They
return to the church office, where Patty proudly produces a receipt for a $5,000
cash donation. Two months later, during the annual audit, the transaction is dis-
covered. Did Eric exercise undue influence over Patty? Did Patty commit fraud?

QUESTIONS FOR CONSIDERATION

4 What types of things might an intern or supervisor say or do that could consti-
tute undue influence, especially in the arcas of stewardship and fund raising?

% Are there any circumstances under which a gift to an intern could crass the line
of undue influence?

4+ Do your supervised ministry classes include discussions of the appropriate uses
of power and authority?

IMPLICATIONS

Code of Ethics. A written code of ethics can help create a common understanding of
what actions lie outside the realm of appropriate conduct. Among other places, this
code should be published in the school’s field education manual or handbook.

Orientation and Supervised Ministry Classes (Students). Supervised ministry classes
should include a discussion of right relationships and the appropriate use of power
and authority.

Orientation and Training (Supervisors). Training and orientation for supervisors
should include a discussion of right refationships and the appropriate use of power
and authority.

INTENTIONAL INFLICTION OF EMOTIONAL DISTRESS
Infliction of emotional distress. Intentionally causing another person severe emo-
tional distress [a highly unpleasant emotional reaction such as anguish, humiliation,
or fury] through one’s extreme or outrageous acts. (Black).

“Infliction of emotional distress” is used to define behavior so outrageous and
harmfully anti-social that a reasonabte person would be extremely shocked and upset.
Again, the violation of an assumed trust may be at issue with the infliction of emotion:
al distress. There is an understanding in a student’s mind about the role a supervisor
will play in their relationship; the congregation has expectations about the pastor’s and
the student’s relationships with them. A duty of care is implicit in these supervisory
and pastoral relationships and the infliction of emotional distress violates this duty.
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CASE ILLUSTRATIONS

+

It is a known fact that June, a church member, is seeing the summer intern, Bob,
for pastoral care. Bob uses examples in a sermon that make it clear, while not
naming names, that June is the subject of the sermon. June is humiliated by
Bob’s sermon, and can no longer bring herself to attend church, a church of
which she has been a member for 25 years. Has Bob inflicted emotional distress,
using a legal definition? Does June's inability to attend church create a liability
for Bob?

Gwen is taking summer clinical pastoral education at the local teaching hospital
with Gary, a supervisor with a reputation for being tough but fair. The previous
summer, Gwen's mother passed away following a protracted struggle with
breast cancer. Gwen has told Gary that she stil finds it extremely painful to be
with the cancer patients and asks for some leeway in her rotations. Gary decides
that in his professional judgment, Gwen will be better off with full immersion in
her cancer Issues and assigns a relentless oncology counseling schedule. Gwen
asks repeatedly for a change in her assignments to no avail, and finally leaves
the program half-way through, suffering from a severe emotional breakdown.
Does Gwen have access to legal remedies for her misery? If so, how liable is the
seminary?

QUESTIONS FOR CONSIDERATION

What types of things might a student or supervisor do or say that could consti
tute infliction of emotional distress?

Is infliction of emotional distress addressed in such core curriculum courses as
pastoral care and preaching and worship?

Is there teeway for preaching that may cause distress, but which the preacher
feels is justified by his or her call to speak hard truths?

IMPLICATIONS

Code of Ethics. A written code of ethics can help create a common understanding of
what actions lie outside the realm of appropriate conduct. Among other places, this
code should be published in the school’s field education manual or handbook.

Orlentation and Supervised Ministry Classes (Students). Supervised ministry classes
should include discussions on appropriate roles for students during the internship,
including the tensions that may exist between such roles as “learner” and “minister”
and the exercise of judgment in handling sensitive information.

Orientation and Training (Supervisors). Tratning and orientation for supervisors
should include sessions on appropriate ways to offer critiques and assessments and
to guide the learning process, stressing the formative nature of evaluation in super-
vised ministry and the necessary presence of trust and respect.

22 + CHAPTER TWO: How can students & supervisors get themselves and their theological schools in trouble in a field education placement?



SEXUAL MISCONDUCT AND SEXUAL HARASSMENT
Sexual harassment. Unwelcome sexual advances, requests for sexual favors, other
verbal or physical conduct of a sexual nature when (1) submission to such conduct
is made either explicitly or implicitly a term or condition of employment; (2) sub-
mission to or rejection of such conduct is used as the basis for employment decisions
affecting such individuals; (3) such conduuct has the purpose or effect of unreason-
ably interfering with an individual’s work performance or creating an intimidating,
hostile, or offensive working environment. (Equal Emploment Opportunity
Commission Guidelines)

“Sexual rnisconduct is one of the most multi-faceted legal viclations a minister
can commit. It is easier to understand when broken into four areas of law: (1) sexu-
al abuse against children; (2) sexual misconduct against adults; (3) sexual harassment
in the workplace; and (4) the Hability of a church or denomination because of the
misconduct of its employee or minister.” (Taylor). In a theological school context,
it should be understood that the definition of sexual harassment applies equally to
the student-professor and intern-supervisor relationship. It is important to distin-
guish between ethical misconduct, for which redress can be sought only through the
church, agency, or denomination, and sexual harassment as it appears in the work-
place, for which a person or institution might incur legal liability.

CASE ILLUSTRATIONS

4 Joe, a 35-year-old single student intern, has been counseling Delores, a woman
who after 10 years of marriage is proceeding with a divorce. After their third
counseling session, Delores’ neighbor and fellow church member sees Joes car
parked outside Delores’ house in the early hours of the morning. The neighbor
confronts Joe the next day. After some dissembling, he retorts that they are both
consenting adults. He begins to have second thoughts, however, and goes to his
supervisor to confess and ask for help. He tells his supervisor that he is in a
dreadful mess and asks what he can do to repair this mistake so as not to blem-
ish his internship record, and to keep this indiscretion from his seminary and his
denomination. Delores notices his cooling affections and also goes to the super-
visor, this time to report Joe's relationship with her as predatory. She indicates
she might pursue legal action for the violation of the pastoral relationship. Is Joe
guiity of a legal offense?

% Frank, a summer intern, has been told repeatedly by his supervisor, Melinda, that
he is the best intern the church has ever had. She constantly heaps praise on him,
her words usually accompanied by a casual touch to Franks arm, hand, or back.
She has begun giving him a big hug at the end of each supervisory conference.
One day during a talk in the church, she tells him that it has been great having
him as a colleague, that he is someone she can really confide in. The conversa-
tion, which had been about general church matters, suddenly veers into her per-
sonal issues. She slides closer to him on the pew and puts her hand on his leg, all
the while praising him as so valuable to her in her ministry and life. Frank is
quite uncomfortable with this turn of events, and at the first opportunity goes to
his lay committee with his concerns. The Iay committee is uncertain how to pro-
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ceed and suggests Frank call his field education office. What is the seminary’s
responsibility to a student in this situation? If Frank has to withdraw from the
supervised ministry course and it impacts his graduation schedule, what are the
consequences for the seminary or for the offending supervisor and site?

+ John, the supervisor, and Bob, an academic year intern, have just wrapped up
their first supervisory conference. fohn tells Bob he wants to show him an inter-
esting site he has found on the internet. Bob is horrified when the computer
opens to a pornographic web site. After he extricates himself from John's office,
he immediately calls his fleld educator to relate the incident. He is horribly
embarrassed by the event, and feels that he cannot continue at the site since he
has lost all confidence in John as a pastoral supervisor. Can this be construed as
sexual harassment under existing definitions?

QUESTIONS FOR CONSIDERATION

4 What are the ficld education office’s guidelines or policy for dealing with an alie-
gation of sexual misconduct or harassment? What policy or procedure is in
place to deal with allegations of sexual misconduct which are not illegal but
which are unethical?

4 Do the students know the contents of your institution’s sexual misconduct poli-

cy, e.g., can a student date a member of the church which he or she is currently

serving as an intern?

What are the student’s options if he or she, while not the victim, suspects the

supervisor of perpetrating sexual misconduct?

Is the student aware of the school’s policy to follow if he or she is the victim of

sexual misconduct committed by the supervisor or another person on site?

Does your theological institution have an obligation to report allegations of sex-

ual misconduct to its denominational governing bodies?

What training do you provide to lay committees for dealing with potential prob-

lem areas such as sexual misconduct?

What are the effects of legitimate protections from liability (e.g.. counseling with

the office door open, never being alone with a counselee, etc.) on the counselor

counselee relationship?

4 What does the theological institution need to telt students about appropriate set-
tings, circumstances, and conditions for pastoral counseling?

@
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IMPLICATIONS

Code of Ethics. A written code of ethics can help create a common understanding of
what actions lie outside the realm of acceptable conduct. Additionally, many denom-
inations and schools have written policies which define sexual misconduct and sexu-
ai harassment, as well as describing the process for dealing with charges and the
penalties for being found guilty. Both a code of ethics and denominational or institu
tional definitions of and policles regarding sexual misconduct and harassment
should be pubtished in the field education handbook or manuat.

Handbook. The field education handbook or manual should include a section on

the school'’s sexual misconduct policy, as well as any particular policies that apply to
students in field education (e.g., if there is prohibition against dating a parishioner
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while in a supervised ministry placemnent).

Supervised Ministry Classes and Orientation (Students). Supervised ministry classes
should include discussions about sexual misconduct and sexual harassment. These
conversations should cover not only how to avoid committing misconduct or
harassment but also how to respond if the student believes he or she is a victim. The
discussion should include the ethical barriers to sexual misconduct and harassment
if no legal barriers are present. Discuss the particulars of your school’s or denomina-
tion's definitions and policies.

Orientation and Training (Supervisors}. Training and orientation for supervisors
should include sessions covering sexual misconduct and harassment. These sessions
should cover how to avoid committing sexual misconduct or harassment, and
should include the ethical barriers to misconduct if no legal barrier exists. Discuss
the particulars of your school’s or denomination's definitions and policies.

CHAPTER TWO: How can students & supervisors get themselves and their theological schools in trouble in a field education placement? + 25



TS R ‘8

CHAPTER THREE
WHAT DO FIELD EDUCATORS NEED TO KNOW ABOUT STUDENTS?

GENERAL PRINCIPLES

Respondent Superior and Vicarious Liability. “Let the master answer.” The doctrine
holding an employer or principal liable for the employee’s or agent’s wrongful acts
committed withing the scope of employment or agency. (Black 1999). "Under
respondent superior, an employer is vicariously liable for an employee’s tortious acts
committed within the scope of employment.” (. v. Victory Tabernacle Baptist
Church, 372 S.E.2d 391 (1988)). A school may be held responsible for the actions
of its agents or employees, and depending on the law of a particular state or
province, and upon the particular facts of any given situation, it is conceivable that,
in the field education context, the student could be considered an agent of the
school. Generally when determining whether one is an agent of an institution or
not, the law will look to the degree of control exercised by the institution over the
person’s conduct.

Scienter and Foreseeability. Refers to “what a person knows or what a person
should have known” in order to avoid a dangerous situation and typicaily suggests
“guilty knowledge.” Thus, if a supervisor molests an intern, the legal question in the
United States might be: did the theological institution know that this supervisor
posed a threat? In other words, did the field educator have the knowledge or did he
or she have the ability reasonably to uncover the knowledge that this supervisor was
likely to pose a threat? This concept eliminates the defense of turning a blind eye to
a potential problem. Foreseeablilty refers to how clear the consequences were. In the
above situation, it would refer to how clear the threat was before it happened. That
is, how clearly foresceable was the abuse given the information that was known or
should have been known about the student? Generally, in United States law, the
clearer the foreseeability, the more likely the liability. Scienter is not a Canadian legal
concept, but would be subsumed under provisions of tort law. Sometimes United
States law does not require that harm be foreseeable for liability to attach.

Invasion of Privacy. An unjustfied exploitation of one’s personality or intrusion into
one's personal activity. (Black). There are variations in how different jurisdictions
define the core concepts for a claim of invasion of privacy, and not every jurisdiction
recognizes the different branches of privacy law. In Canada, the right of privacy is
not as strong a legal doctrine as in the United States. A Canadian plaintiff would
probably sue under the doctrine of breach of confidence.

Negligence. The failure to exercise the standard of care that a reasonably prudent
person would have exercised in a similar situation. The term denotes culpable care-
lessness. (Black). In addition, negligence is a cause of action in tort that requires a
plaintiff to establish that the defendant owed him or her a duty, that duty was
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breached, and that damage was proximately caused by the breach. A school will not
be excused from acting responsibly toward a student, even if the student gives
informed consent. This principle is particularly pertinent with regard to invasion of
privacy suits.

CONTENTS

Background Checks

Sharing Information within a School’s Administration
Psychological Assessment

Ethics Codes and Ethics Forms

Fitness for Field Education

BACKGROUND CHECKS
Background Checks. The review of an individual’s prior record of possible criminal,
sexual, or financial misconduct as recorded.

The issue of whether theological institutions should require background checks
of incoming students is a pressing matter. There is no question that both United
States and Canadian jurisprudence favors protection of those under a professional’s
care and, whether in the role of confessor, counselor, or confidant, clergy are profes-
sionals entrusted with the care of others. The law, both in the United States and
Canada, tends toward holding such professionals legally responsible when they
harm others.

Many legal analysts urge churches to at teast consider background checks for
volunteer teachers. This admonition could apply to theological institutions and their
students as well. Other legal authorities consulted for this handbook urge that such
background checks be mandatory. While the decision to conduct such checks
involves several factors, such a decision should at least be on the table for those
school committees and offices charged with such decisions.

As a legal matter, a background check would address what a school knew about
potentially dangerous students and to what extent they could foresee potential harm.
As background checks are conducted more frequently for other professions, they
become an increasingly “reasonably prudent” measure. In other words, it may
become more difficult for theological schools to explain why they are not conduct-
ing background checks.

Most theological schools decide whether to admit a student into a degree pro-
gram on the basis of academic records, personal interviews, and references from pas-
tors and other persons suggested by the candidate. There are instances, however,
when these standard admissions procedures fail to uncover a candidate’s prior histo-
1y of financial, criminal, or sexual misconduct which might jeopardize someone’s
safety in a field education placement.

One way to demonstrate that a school has made a reasonable and diligent effort
to know of such potential risks is to require that all students undergo criminal and sex-
ual misconduct background checks at the time they seek admission to the school. Credit
reports may also yield valuable information about a candidate’s patterns of dealing with
morney. Some second-career students come from professions with disciplinary or ethics
boards which can provide critical information about risks a student may pose.
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One alternative is for the school to postpone background checks until such time
that the student is to be placed in field education. This provides more up-to-date
information at the time of field placement and avoids complicating the admissions
process. However, if background problems are discovered, the school must then
determine whether the student can proceed in the degree program, or be excused
from the field education requirement because of the risk he or she poses.

On the one hand, the school has a responsibility to make it reasonably possible
for all students to fulfill degree requirements. Terminating a student’s enrollment
because of a potential risk could be construed as a violation of the contract estab-
lished with the student when he or she is admitted into the program. On the other
hand, placing a student in a field education context when there is a risk poses other
legal and ethical problems. One possible way around this dilemma is to give stu-
dents notice at the time of admissions that the theological institution reserves the
right to terminate or deny field education placement to students who pose a danger
to others, or that the school reserves the right to make internship placement contin-
gent upon the student giving the school permission to disclose his or her record to
the teaching church or agency.

CASE ILLUSTRATIONS

4 The ficld educator receives a call from a supervising pastor indicating that a pas-
toral intern from the school has been arrested for driving under the influence, as
well as violating several serious traffic ordinances. He has wrecked a borrowed
car and a pedestrian has been injured in the accident, although her injuries are
not believed to be life-threatening. Lawsuits arc apparently pending from the
injured pedestrian as well as the owner of the car. In conversations following the
accident, the intern confesses to his supervisor that while he has not had drink-
ing or drug problems while in seminary, he did previously have serious problems
with substance abuse, and his driver’s license was once revoked for drunk driv
ing. None of this history was uncovered in the school’s admissions process. The
supervisor is distressed that the seminary had not warned him in advance, but
the field educator was unaware of the student’s prior record. Beyond the intern,
who has only minimal financial resources, who else is vulnerable to legal action
from the incident?

4 After being paroled for a drug-related offense, Martin applied for and was
granted admission to New Day Seminary. Sensing true repentance in Martin's
entrance essay, the New Day admissions department felt justifled in extending
grace and the benefit of the doubt. Martin, now in his second year of ministry,
has shared openly with his classmates and his professors about his former life as
drug dealer. All indications are that Martin has, indeed, been completely rehabil
itated. He comes to the field educator’s office in February to register for summer
supervised ministry. He has heard about an opportunity in an inner city church
to do ministry with neighborhood children. Knowing Martin’s troubled past, but
supportive of the seminary’s policy to err on the side of grace, the field educator
wants to approve Martin's application. What, if anything, can the field educator
do to protect the school from possible liability?
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QUESTIONS FOR CONSIDERATION

4 Should your school require each student to submit to a background check as a
standard part of applying to a degree program? Should a background check
include a credit history as well as criminal and sexual misconduct records?

4 For second career students, should checks be made with any disciplinary and
ethics boards from their previous professions?

4 If a background check is not done during the admissions process, should it be
required prior to any field education placement?

4 If a background check is conducted and it reveals questionable information,
does your school have a policy for applying that information to either the stu-
dent’s admission or placement in field education?

4 Should field educators have access to admissions and academic records that may
contain information of importance in determining field education placements?
Can or should such information be shared with supervisors?

4 Once a student is admitted, is the school legally obligated to place the student in
required field education experiences, even if the school’s field educator believes
the student may pose a risk to others in the field placement?

IMPLICATIONS
Budget. Tf background checks are required, the school must decide what, if any, of
the cost will be borne by the student.

Code of Ethics. A written code of ethics can help create a common understanding of
what actions lie outside the realm of appropriate conduct. Among other places these
should be published in the schoof's field education manual.

Dialogue with Administration and Other Departments. Clear policies and proce-
dures can help guide what, if any, “guilty knowledge” shall be shared among
administrators, field educators, and faculty. The policy should include statements
about when and how information will be shared, and should stress the importance
of confidentiality among school officials who have a “need to know.” Admissions
materials may need to state that prior to commencing with supervised ministry
requirements, background checks are required, if your institution does require
them for field education placements.

Supervised Ministry Classes and Orientation (Students). Field education courses
should include information for students about what constitutes misconduct by an
intern in the field placement.

SHARING INFORMATION WITHIN A SCHOOL'S
ADMINISTRATION

Information sharing. An institutionalized process utilized by a school to communi-
cate to the school’s field educator restricted and internal information regarding stu-
dent behavior and misconduct that is judged relevant to the student’s work in a field
education setting.
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As noted in the general principles, when any official in a school has knowledge
that a student has engaged in serious misconduct or criminal activity, then in the
eyes of the law, the school knows and can be held accountable for future miscon
duct of the student in a field education setting. Accordingly, it is important that the
school establish a procedure for faculty and administrators to use for the appropri
ate sharing of “guilty knowledge” about students with the field educator. Otherwise,
the field educator could unwittingly place a student in a field setting where the stu-
dent might pose a significant threat to unsuspecting people.

This kind of shared inforration must be respected by the school as confidential.
It must be restricted to information judged to be relevant for field education and
shared with the field educator when there is a reasonable “need to know.”

Field educators sometimes hear rumors about a student from faculty colleagues,
students, or church leaders that may or may not be based in fact. The field educator
cannot turn a deaf ear to any relevant information from whatever source, if that
information materially affects the student’s preparation for ministry. Rather, the field
educator must evaluate the credibility and seriousness of such information.

When students learn that the field educator is aware of personal information
about them, they may come to the field educator for guidance. In such situations the
field educator may find that the lines between being an educator and being a coun
selor becorne blurred. In general, the field educator-regardless of whether he or she
is ordained-is not seen by the law as a pastor counseling a student on spiritual issues,
but rather, as a teacher educating the student for ministry. While the statute varies
fromn state to state and province to province, privileged communication statutes tend
not to apply to field educators engaged in confidential conversations with students
about field education issues.

CASE ILLUSTRATIONS

+ Within a two-week period, Dr. Higgins, dean of students, receives complaints
from three female students that a male student, Ronald, has been making inap-
propriate sexual advances toward them. The dean confronts Ronald and believes
that the problem has been resolved. However, Dr. Higgins does not tell the field
educator about either the complaints or his conversation with Ronald who is
currently serving as a youth ministry intern. Two months after Dr. Higgins con-
fronts Ronald, the parents of a 16-year-old girl in the congregation come to the
supervising pastor, enraged after learning that Ronald has been sleeping with
their under-age daughter. What are the liabilities of the seminary in the event
the parents decide to take legal action?

4 During summer language school, seminarian Bobbi plays softball in the city
recreation league. Dr. Means, the seminary placement officer; plays on a different
city league team. One evening in July, Dr. Mears finds herself playing first base
in a contest against Bobbi's team. After striking out for the second time, Bobbi
angrily slams her bat into the backstop. She marches off the field, and proceeds
to assault the equipment bag with her bat, all the while shouting obscenities. What
should Dr: Means do with this information she now has about this seminarian?
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QUESTIONS FOR CONSIDERATION

4 What policy, if any, should be implemented by the theologicat institution regard-
ing faculty and administrators sharing necessary and relevant information about
students with the field educator?

4 What are the laws in your school’s state or province regarding invasion of priva-
cy and how should these statutes be reflected in school policies? When does
sharing information become an invasion of privacy?

4 What kind of information about students should be identified in your school’s
policy as appropriate to share and with whom?

4 Can or should guilty knowledge be shared confidentially with the on-site super-
visor when the field educator judges that the intern poses a risk to others?

4 How should the school inform students about its poficies on sharing informa
tion? Should a student be advised that specific, personal information about him
or her
has been shared with the field educator? If so, when?

4 What are the laws about privileged communication in your school’s state or
province? What are the legal dangers for a field educator who, while advising a
student, acquires guilty knowledge?

4 How should the field educator deal with rumors about a student from faculty
colleagues, students, or church leaders that may or may not be based in fact?
How can the field educator evaluate the credibility and seriousness of such
information?

IMPLICATIONS
Developing Policies. In order for a school's policy for sharing student information to
succeed, consider inviting the faculty and administration to participate in developing

the policy.

Supervised Ministry Classes and Orientation {Students). Field education courses
shoutd include information that dlarifies the school's policies on what information
about students will be shared with supervisors.

Orientation and Training (Supervisors). Training and orientation should include
information that clarifies the school’s policies on what information about students
will be shared by faculty and administrators.

PSYCHOLOGICAL ASSESSMENT

Psychological assessment. A battery of tests utilized by many theological schools or
denominational oversight groups to determine the student s level of maturity, emo-
tional stability, personality profile, or theological and vocational orientations.

Many theological schools require psychological assessments as a part of the
admissions process. Other schools require them at later points in the student’s study
program. They are used to help students understand themselves better and to give
the school or denominational leaders information that can be critical in the process
of preparing students for ministry.
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For schools utilizing such tests, a clear policy-known by both students and
school officials-needs to be implemented which states who has access to test results
and how this information will be used by the school. In general, only school person-
nel with a clear, reasonable, and relevant reason for reviewing test results should
have access.

Psychological assessments can be helpful to field educators working with stu-
dents on internship placemnents and helping them make the best use of their field
experiences. However, if the field educator is to have access to test results, this
should be included in the school’s policy and the field educator should either be
well-trained in interpreting test results or have access to an independent assessment
expert who reviews the tests and reports, in writing, any results that suggest the stu-
dent might be a danger to self or others.

Normally test results should not be shared with on-site supervisors. However,
where test results suggest a significant risk that the student might harm self or oth-
ers, this information can be shared with the supervisor. For example, if test results
indicate significant emotional instability or a propensity to lie habitually, the supervi-
sor has a clear need to be informed about the issues so that she or he can provide
close supervision. Otherwise, the supervisor may work under the mistaken impres-
sion that the student poses no threat to those in the field site. In some cases, test
results may suggest that a particular field site or type of supervisor is called for.

CASE {LLUSTRATIONS

4 After Jane is admitted to the seminary’s M.Div. degree program, the required
psychological test results suggest that she is prone to being very manipulative
and has a high “lie score.” The school's practice is simply to file psychological
test results in the students’ files without follow-up unless problems emerge with
the student. The results are not shared with the field educator.

Later, while Jane is engaged in a year-long internship with a congregation,
she finds herself in a tug-of-war with the church’s long-time youth director for
the affection and loyalty of the young people of the congregation. Sensing that
she is losing the contest and having a deep nieed to be needed, she conducts a
quiet but very effective smear campaign about the youth director, generating
rumors about financial and sexual indiscretions that undermine the director’s
credibility among parents.

Although the director Is innocent of all charges, the result of this campaign
is a serious division among church members about the youth director. By the
time the supervising pastor is able to get to the root of the problems, the youth
director resigns in disgrace. Subsequent apologies by the church to the embit-
tered youth director are too late to salvage the relationship, and he later begins
legal proceedings for the unfair loss of his job and reputation. What is the semi-
nary’s liability in this case? What is Jane's liability?

4 After Wanda’s psychological profile is reviewed by the theological school’s dean of
students, Conchita, the dean stops by to talk with Fred, the field educator.
Conchita Is alarmed, she tells Fred, by several things that showed up in Wanda's
profile. Among other things, Wandass tests revealed a high degree of depression, an
addictive personality, and a critically low level of self-esteem. Conchita and Fred
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talk about options for dealing with Wanda and decide to require a year of therapy
before Wanda can take a supervised ministry course. When Fred shares this deci-
sion with Wanda, the student becomes hysterical. “There’s no way I can afford
therapy, and besides, T've tried that once before and I hated it. I'll sue you and the
seminary if you make me go to therapy. There’s nothing in the catalogue that says
you can do this to me!” she vehemently insists. Do the dean and the field educator
stantd on solid legal ground in recommending counseling for Wanda?

QUESTIONS FOR CONSIDERATION

% If your school does not use psychological assessments, should it do so in order
to alert school officials about potential dangers with students?

% If your school does use psychological assessments, what should be included in
the school’s policy about where test results are filed, who has access to the test
results, how the test results are to be used, and what qualifications for interpre-
tation are required for which tests? How should the policy be made public?

%  What are the invasion of privacy risks when test results are shared confidentially
with the on-site supervisor? What legal risks does the school take in not sharing
such information if the student represents a potential danger to those in the field
setting?

% Some schools use a waiver signed by the student releasing test results to the the-
ological institution. To what degree does this protect your school from possible
suits about invasion of privacy? Does the power differential between the student
and the school negate the ability of the student to make informed consent in
signing a waiver releasing test results to the school?

4 What are your school's established criteria for using psychological test results to
deny school admission or field education placement?

IMPLICATIONS

Budget. Hiring an independent test assessment expert has budgetary implications. It
must be decided how the cost will be shared among the student, the school, and the
denominational candidacy oversight committee.

Policy and Procedure as it Pertains to the Following:
Denominational Candidacy Oversight Groups. A case can be made that psycho-
logical assessments actually belong within the domain of the denominations’
candidacy oversight committees, as they-not the seminaries-are the proper
“gatekeepers” for candidates sent to the theological schools. Other persons
argue that psychological tests should be administered and interpreted jointly by
both the school and the student’s denominational committee. Regardless, if psy-
chotogical assessments are used, clear policies should be implemented to guide
the use of test results.

Training for Test Interpretation. Some psychological assessments are designed
primarily to provide guidance to students about formation and readiness for
ministry and are easily understood by students and any others with access to the
test results. Others such as the Minnesota Multiphasic Personality Inventory-2
are complex and are easily misinterpreted without adequate training with the
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test instrument. Accordingly, the school’s policy should stipulate what training
requirements for test interpretation apply to each instrument used.

Admissions Policy. No student should be admitted to a degree program if the
school suspects there is the likelihood that the student, due to psychological
issues, will be unable to take a required field education course.

Criteria for Field Placement. If the school knows in advance or has reason to
suspect (scienter) that there are significant psychological problems, and the stu-
dent is nevertheless placed in a field education context, the school may be liable
if the student causes harm to others. For this reason, the field educator should
establish written criteria about what problems will exclude a student from place-
ment in a required field education experience. These criteria, together with a
notice that psychological assessments and background checks will be used to
assess the student’s suitability for a field placement, should be included in the
school’s admissions packet, catalogue, and field education manual.

ETHICS CODES AND ETHICS FORMS

Ethics Code. A statement adopted by a school outlining what Is commonly under-
stood by the school as ethical conduct appropriate for students, supervisors, faculty,
and others who serve together in preparing persons for ministry.

Ethics Form. A standard instrument used by a school which interns (and supervi
sors) sign indicating whether they have a prior record of sexual or criminal convic-
tions, civil actions past or pending, or disciplinary actions from professional organi-
zations past or pending, and pledging to abide by the school’s code of ethics.

In today’s theologically and culturally diverse context, the field educator cannot
assume that all students understand and practice ethical conduct. This is particularly
true in regard to sexual and other interpersonal relationships. Even if a student
knows that her or his behavior is inappropriate, it is not uncommon for a student to
excuse herself/himself on the basis that “I didn’t know!”

An ethics code, together with an ethics form, can help clarify what behavior is
acceptable and unacceptable. It also reduces the vulnerability of the school in the
event that a student violates the code, as the school then has written evidence that
the student was informed in advance about what constitutes misconduct. Generally
such a form will bind the signatory. but some courts refuse to recognize such a form,
citing the principle of “ power differential” and ruling that the student did not really
have the option of refusing to sign the form. Even if it is not admissible in a court of
taw, the code still serves the valuable function of clarifying expectations for those
involved in the educational process.

CASE ILLUSTRATIONS

4 When John entered seminary, he signed an ethics code, agreeing to be account-
able for the principles outlined in the code. Included in the code is a statement
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regarding the importance of avoiding *...dual relationships with parishioners
{e.g., business or close personal relationships) which could impair our capacity
to minister with integrity and without compromise to all.”

During his internship, however, when John finds himself financially stressed,
he begins telling his plight to elderly shut-ins of the congregation as he visits
them in nursing homes. Many of the shut-ins, appreciative for his visits, are very
sympathetic and loan John money which he promises to repay when he receives
his next pay check.

Months pass. John completes the internship and returns to the seminary.
Only then does the pastor begin to hear comments from the shut-ins and their
relatives about what has been going on. Closer investigations reveal that John
has used his relationship with these fixed-income people to leverage loans of
over $4000. Many of them, expecting prompt repayment, are now in financial
difficulty themselves because of the unpaid loans. The families of several of the
shut-ins threaten to sue. When confronted with his inappropriate actions, John's
response is, “I didn't think there was anything unethical about borrowing a little
money from them while in seminary.” What are the seminary's liabilities in this
case? Does the signed ethics form offer any protection for the school?

4 While engaged in a year-long internship, Mark finds that a few beers after the
monthly church board meeting help him unwind and sleep better. The Dew
Drop Inn is just a mile from the church and is a favorite spot for locals to hang
out. One night after a board meeting, Mark heads for the Inn and quickly pol-
ishes off three beers. He stumbles a bit as he walks toward his car in the parking
lot, and drops his keys twice while trying to unlock the car door. As luck would
have it, a car carrying four members of the Wednesday night women’s circle
pass by the Inn at the very moment Mark is stumbling around the parking lot.
Appalled at the sight of their inebriated intern, they vow to report this disgust-
ing behavior to Mr. Seltzer, Mark s supervisor.

Mr. Seltzer confronts Mark about his “unethical” behavior the next morning
and threatens to terminate unilaterally the internship, since Mark has damaged
the good name of his church. Mark is incensed that having a few beers qualifies
him as “unethical.” “There was absolutely nothing in the ethics code I signed
for the seminary that indicated that having a few beers on private property is
wrong,” he insists. How specific do ethics codes need to be in describing unethi-
cal behavior in order to offer any legal protection to the seminary or the intern?

QUESTIONS FOR CONSIDERATION

% Should your school adopt a code of ethics or similar set of standards to help
clarify what constitutes ethical conduct for students enrolled in the theological
school, especially regarding the field education context?

4 If an ethics form is used by the school, how often should interns (and supervi-
sors) be required to sign it? Should it be signed upon admission? Prior to any
internship?

4 What should be inctuded in your school’s code of ethics to help clarify laws that
may differ for ordained ministers and students not yet ordained, e.g., privileged
communication?

% Are there reasons to expect that the courts in your state would honor or disre-
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gard a signed ethics form as evidence that the student was acting in ways that
are outside the school’s policies?

# How does the field educator deal appropriately with information supplied on
an ethics form that a student has been previously charged, tried, and acquitted,
or that a case was disposed of by settlernent?

4 If an ethics form is used in your school, should signing it be a requirement or
an option?

IMPLICATIONS

Code of Ethics. Any code of ethics used in your school's field education courses
should be developed with input from students, supervisors, faculty, administrators,
and board members. It should be approved by the school in a manner which gives
authority to the document, whether that means adoption by the facuity, board of
trustees, or other institutional authority. Some denominations have developed stan-
dards of ethical conduct for their leaders. These might be a helpful resource for a
school to consult in developing their own code of ethics. Among other places, this
code should be published in the school's field education manual or handbook.

Supervised Ministry Classes and Orientation (Students). Field education courses
should include information for students about the contents of the code of ethics.

Orientation and Training (Supervisors). Orientation and tratning for supervisors
should include information about the contents of the code of ethics.

FITNESS FOR FIELD EDUCATION
Fitness for fleld education. Readiness of students to engage responsibly in super-
vised ministry as assessed by the school’s established criteria.

Maost field educators find themselves having to make difficult judgments about
whether students are reasonably ready to make responsible use of field education
experiences. In some schools the fact that the student is enrolled is the only standard
used in deciding to go forward with a placement. Elsewhere, a wide range of addi-
tional criteria (e.g.. length of enroliment, maturity, age, spiritual depth, academic
record, personality, and specific pastoral skills like preaching, teaching, pastoral
sensitivity) are applied. In order to avoid undue subjectivity in defining “fitness for
field education,” the field educator is encouraged to prepare written criteria,

The law might influence the way criteria are developed and applied. For exam-
ple, in the United States, the Americans with Disabilities Act addresses in part the
making of reasonable accommodation for both physical and mental disabilities, and
consideration of this and similar statutes may affect the way criteria for fitness for
field education can be written and applied. These criteria should have the school’s
endorsement and be
communicated in advance to all students.

There are instances when the field educator judges that a particular student is
simply not ready for field education. It is in such situations that having established
criteria can be helpful both for legal protection and for dealing with the student
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CASE [LLUSTRATIONS

with pastoral sensitivity. The field educator has a duty to advise the student in
choosing a field education setting that is congruent with his or her skills, abilities,
and learning goals.

r

Se Gwang Kim, a young man in his late twentles, comes to the seminary from a
very dysfunctional family. As the field educator talks with Se Gwang about what
kind of internships would contribute most to his preparation for ministry, Se
Gwang cannot discuss his background without becoming teary-eyed. It becomes
increasingly clear to the field educator that Se Gwang Is still emotionally very
raw and depressed. Out of concern for Se Gwang and any congregation he
might serve, the fleld educator concludes that Se Gwang needs to postpone his
required congregation-based internship until the following year, after he engages
in therapy to address his problems.

Se Gwang responds angrily, complaining that the field educator is just one
more unsupportive authority figure in his life. Unfortunately, the field educator has
to make this ruling purely on pastoral instincts as there are no published criteria
for determining fitness that can be used to support the fleld educator’s position.
The student appeals this decision to the dean and threatens to sue the seminary for
obstructing his progress toward ordination, as this pastponement could casily
cause his M.Div. program to be extended an extra year. In the event Se Gwang
should go forward with his lawsuit, what are the liabilities for the serninary?

Trish is serving a summer internship which includes responsibility for preaching
on the four consecutive Sundays in July when her supervisor is on vacation.
Having completed only her first year of seminary, Trish has taken no courses in
homiletics and only two introductory Old Testament courses. Trish had pursued
this particular internship aggressively as it was located in Vancouver, a city she
had always wanted to visit. By the second week of July, she is completely over-
whelmed by the responsibility of having to prepare a sermon every Sunday.
Because of her panic about preaching, she is unable to fulfill any of the other
duties of her internships. Bob, chair of the lay committee, calls the field educa
tor, concerned not so much about the poor quality of her first sermon as he is
about her emotional health. What field education procedures could prevent an
Intern from accepting a placement where there is a mismatch between his or her
abilities and the requirements of the internship settings?

QUESTIONS FOR CONSIDERATION

>4

&

What potential legal issues could arise from a school’s application of their crite-
ria for fitness for field education?

What safeguards can keep a school’s criteria for fitness for field education from
violating such laws as the Americans with Disabilities Act?

If a field educator is concerned that a student’s previous patterns of behavior
pose a risk in a field education setting, how is a decision made about the stu
dent’s fitness for supervised ministry?

In an instance when a field educator judges a student to be onty marginally pre
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pared for field education, but allows the student to proceed with interviewing
for an internship, what legal issues should the field educator understand about
providing an honest answer to a supervisor who asks for a recornmendation?

4+ If a student is assessed and found to be unprepared for field education, is it nec-
essary or even appropriate for the field educator to stipulate specific improve-
ments that are required before the student can proceed with seeking a place-
ment?

4 Does your school have guidelines clearly stating under what circumstances you
can, should, or must deny a field education placement to a student? On what
basis can you deny field education placement to a student needing to do field
education in order to meet graduation requirements?

4 If your school refuses to place a student in field education when it is a require-
ment for graduation but continues the student in the degree program, is the
school placing itself at risk?

4 What endorsement of a student is implied if a school publishes biographical
profiles of students seeking internships? If your schoot uses such profiles, must
you screen all candidates?

% What steps can be taken by the field education office to create an environment
where students can be honest about their abilities and weaknesses?

4+ Does the admissions office inform students of graduation requirements so
students can make informed decisions about entering the degree program?

IMPLICATIONS

Budget. There are significant financial and personnel costs associated if you choose
to do a fairly extensive assessment of ministry readiness (e.g., “Profiles of Ministry”
developed by the Association of Theotogical Schools).

Dialogue with Administration, Other Departments, and Denominational Governing
Bodies. Among most mainline denominations, the final arbiter for readiness for
ministry is the denominational candidacy oversight committee. Expectations about
the roles of these committees and the school regarding the assessment of ministeriat
readiness should be clarified.
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CHAPTER FOUR
WHAT DO FIELD EDUCATORS NEED
TO KNOW ABOUT SUPERVISORS?

GENERAL PRINCIPLES

Respondeat Superior and Vicarious Liability. “Let the master answer.” The doctrine
holding an employer or principal liable for the employee’s or agent's wrongful acts
committed within the scope of the employment or agency. (Black). “Under respon-
deat superior, an employer is vicariously liable for an employee’s tortious acts com-
mitted within the scope of employment.” (J. v. Victory Tabernacle Baptist Church,
372 S.E.2d 391 (1988)). A school may be held responsible for the actions of its
agents or employees, and depending on the law of a particular state or province, and
upon the particular facts of any given situation, it is conceivable that the supervisor,
in the field education context, could be considered an agent of the school. Generally
the law, when determining whether one is an agent of an institution or not, will look
to the degree of control exercised by the institution over the person’s conduct.

Agency. A relationship created by express or implied contract or by law, in which
one party (the agent) may act on behalf of another party (the principal) and bind
that other party by words or actions. (Black).The law of agency deals with the
degree to which the supervisor works for, or is an employee of, field education, and
therefore, of the theological institution. The question at the core of the law of
agency as it applies to supervised ministry is “do you construct the relationship
between the supervisor and the school in such a way that the supervisor is an agent
of the theological institution?”

To apply the law of agency, one can ask six questions to discern the amount
of control the employer has over the employee: what is the extent of the principal’s
control? Does the employer have a distinct occupation or business? Is the work
usually done at direction of or by experts who enjoy work independence? Is skill
required to do the task? Does the employer supply the tools? Does the employer
pay for the service and how?

Scienter and Foreseeability. Refers to “what a person knows or what a person
should have known” in order to avoid a dangerous situation and typically suggests
“guilty knowledge.” Thus, if a supervisor molests an intern, the legal question in the
United States might be: did the theological institution know that this supervisor
posed a threat? In other words, did the field educator have the knowledge or did he
or she have the ability reasonably to uncover the knowledge that this supervisor was
likely to pose a threat? This concept eliminates the defense of turning a blind eye to
a potential problem. Foreseeablilty refers to how clear the consequences were. In the
above situation, it would refer to how clear the threat was before it happened. That
is, how clearly foreseeable was the abuse given the information that was known or
should have been known about the student? Generally, in United States law, the
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clearer the foreseeability, the more likely the liability. Scienter is not a Canadian legal
concept, but would be subsumed under provisions of tort faw. Sometimes United
States law does not require that harm be foreseeable for liability to attach.

Invasion of Privacy. An unjustified exploitation of one’s personality or intrusion into
one’s personal activity. (Black). There are variations in how different jurisdictions
define the core concepts for a claim of invasion of privacy, and not every jurisdiction
recognizes the different branches of privacy law. In Canada, the right of privacy is
not as strong a legal doctrine as in the United States. A Canadian plaintiff would
probably sue under the doctrine of breach of confidence.

Negligence. The failure to exercise the standard of care that a reasonably prudent per-
son would have exercised in a similar situation. The term denotes culpable careless
ness. (Black). In addition, negligence is a cause of action in tort that requires a plaintiff
to establish that the defendant owed him or her a duty, that duty was breached, and
that damage was proximately caused by the breach. A school will not be excused from
acting responsibly toward a student, even if the student gives informed consent. This
principle is particularly pertinent with regard to invasion of privacy suits.

CONTENTS

Supervisory Standards

Do Supervisors and Settings Meet the Standards?
Ethics Codes and Ethics Forms

SUPERVISORY STANDARDS

Supervisory standards. Define minimal requirements for participation in a field
education or supervised ministry program, as well as identify qualities associated
with good supervisory practice.

Since field education or supervised ministry recetves academic credit, many
seminaries have taken the initiative to tmprove the quality and accountability of
supervisors and settings. Recent Assoclation of Theological Schools standards
speak to this issue.

A.3.1.4.4 Qualified persons shall be selected as fleld supervisors and
trained in supervisory methods and the educational expectations of the
Institution.

A.3.1.4.5 The institution shall have established procedures in selec-
tion, development, evaluation, and termination of supervised ministry
settings.

Key words in these standards are “qualified,” “trained,” and “established proce-
dures.” Since there are no uniform definitions of these terms, each institution must
establish meaning for its situation. Institutionat standards should make explicit the
qualifications for field supervisors and the processes for their selection and training.
Institutional standards should also make explicit the criteria and processes for the
selection, development, evaluation, and termination of settings. The ATS standards
imply that the institution’s standards will be written and will stand as the institu
tion's policy by official or implied approval.
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CASE ILLUSTRATIONS

Emily, the field educator, is informed by her secretary that Pete, a recent gradu-
ate of the seminary, has phoned. He wants his church to become a field educa-
tion site. Emily remembers Pete very well. He frequently told her while a student
Jjust how much he was enjoying his field education experiences. Usually, these
comments came every time he asked for extensions for his learning agreements
and evaluations. Emily groans aloud at the thought of Pete as a supervisor, but
knows that she has no written policy on which to base a decision. Without
established criteria for supervisors, what are Emily’s options and liabilities?

Charlie is in an academic year supervised ministry setting with primary responsi-
bilities in the Christian education and youth programs. The pastor tells Charlie
that the youth program is in disarray and needs a lot of work. Charlie dives in
with energy and sound programming. After several weeks, he is surprised to find
himself the target of constant and random accusations of misbehavior from the
organist, Mrs. Barry. She sabotages his work by scheduling mandatory youth
choir rehearsals during his regular youth hour, and generally creates havoc in the
youth program. Unbeknownst to Charlie, Mrs. Barry’s only son had been the
long-term, self-appointed leader of the church’s youth program, and still consid-
ers himself the rightful director for the youth. Do your school's criteria for
settings provide guidance for addressing dysfunction in a setting?

QUESTIONS FOR CONSIDERATION

%
L

Should there be non-negotiabie, baseline criteria for supervisors and settings?
What objective criteria for supervisors and settings can be devised? How much
does prior experience matter for a supervisor? If a trained supervisor moves
from one site to another, should the criteria make allowances for him or her?
Can you include moral criteria for supervisors? What are moral criteria? Are
moral criteria the same as the questions included on an ethics form?

Are your program's standards clear and devoid of caprice, and does your office
apply them uniformly?

Do your criteria eliminate whole classes or sections of supervisors and sites from
consideration? Are there provisions made for sites with limited financial resources?
Do your criteria for supervisors meet legal standards regarding discrimination?
What are the legal consequences of turning down a potential supervisor or set-
ting?

What are the consequences of not turning down a supervisor whom you think is
not fit to supervise or who does not meet the criteria? What are the conse-
quences of not turning down a site which does not meet the criteria?

Do you use different criteria for parish-based versus alternative context settings?
Do you use different criteria for high-risk settings? What liability exists for the
school if a student is harmed in a high-risk setting?

Are there occasions when you would have different supervisory and setting crite-
ria depending on the denomination of the student or the structure of candidacy
oversight committees?

What is the effect on the school’s legal responsibilities if the supervisor is chosen
by the student, as opposed to being chosen by the field educator?
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IMPLICATIONS
Code of Ethics. A written code of ethics can help create a common understanding

of what actions lie outside the realm of appropriate behavior. The policies you
establish in field education should complement any institutional code of ethics
already in place. Among other places, this code should be pubtished in the field
education handbook.

Handbook. The field education handbook or manual should include a section
which makes explicit the standards and criteria for supervisors and settings, as well
as policies for the sclection, development, evaluation, and termination of settings
and supervisors.

Supervised Ministry Classes and Orientation (Students). Field education classes
should inchude information on the procedures for students to follow if they feel the
supervisor or sctting has deviated from the standards.

Orientation and Training (Supervisors). Training and orientation for supervisors
should include a clear presentation of institutional standards for supervisors and set-
tings, as well as the school’s expectations for how those standards will be met.

Legal Counsel. Your school's legal counsel can help you determine if your standards
violate anti-discrimination laws.

Pelicy and Procedure. The director of field education should establish written
criteria for supervisors and settings.

DO SUPERVISORS AND SETTINGS MEET THE
STANDARDS?

Background check. The review of an individual’s prior record of possible criminal,
sexual, or financial misconduct as recorded.

Reference check. Inquiries made to individuals who have agreed to speak favorably
on a person’s behalf.

Interview. A conversation between the field educator and a potential supervisor to
ascertain suitability for a supervisory position.

Field education forms. Forms outlining, among other things, the setting, the posi
tion description, the supervisors credentials, and learning goals and opportunities.
This information is sometimes included as part of an application to participate in a

supervised ministry program or as part of a learning covenant or agreement.

Having established supervisory and setting standards, the field educator’s
responsibility now is to make certain, within reason, that the potential supervisor or
setting meets those criteria. The school may demonstrate that it has made a reason-
able and diligent effort to know of suitability and potential risks by talking to the
supervisor and his or her references, evaluating the information provided on the field
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education required forms, and ascertaining denominational standing and criminal
record.

CASE ILLUSTRATIONS

+

Sherry, pastor of a local congregation, has submitted the necessary paperwork to
the field education office for her church to become a supervised ministry setting.
Naricy, the field educator, checks the references provided by Sherry, and while
they are lukewarm at best, nothing alarming or untoward comes up. Over the
course of the next few weeks, Nancy receives 2 number of phone calls from
Sherry asking for clarification of the school's sexual misconduct policy. This
behavior seems odd to Nancy and raises red flags for her about Sherry’s suitabil
ity as a supervisor. How does Nancy proceed to test her professional judgment?

Terry, an M.Div. student at DuLac Theological Seminary, has arranged for her
summer internship at Willow Grove Church. At DuLac, it Is common practice
for the students to secure their own field education placements. Consequently,
the field educator, Marie, becornes aware of the internship only when Terry reg-
isters for the course through the field education office. Marie gets a sinking feel
ing when she sces that Terry's supervisor Is to be the Reverend Patterson. Not
two weeks ago, the local denominational executive had told Marie in confidence
that Mr. Patterson must not be part of the supervised ministry program at
DuLac. He told her that several women from Mr. Patterson’s church have made
complaints to the denominational office about sexual misconduct on his part,
although formal charges have not been filed, and the accusations are not sub-
stantiated. How does Marie prevent Terry from entering a potentially dangerous
situation at the church when the information on which she will be acting is con-
fidential and may not in fact be accurate?

QUESTIONS FOR CONSIDERATION

4

What do you need to know about a supervisor to ascertain whether or not he or
she will accomplish the task and role? What type of questions coutd you ask in
an interview? What type of questions could you ask in a reference check?
Legally, what type of questions are allowed or prohibited? Is there a minimum
number of references you should consider?

Should you only check references supplied by the supervisor or should you make
independent inquiries?

What are the implications if you fail to make the contacts and a reference check
would have disclosed a problem? How open is the school to liability in that
case? Is the director of field education open to liability as well?

What will you do if all references but one are positive?

What will you do if all references are positive, but your personal interaction
with the supervisor has raised flags for you?

What type of information is required on your school’s supervised ministry
forms? Is this information adequate to ascertain if the setting will meet your
standards? If not, how do you determine that a setting meets your standards?
How will you evaluate the information supplied on a supervised ministry form?

CHAPTER FOUR: What do field educators need to know about supervisors? « 45



IMPLICATIONS

Budget. Staff time and resources will have to be allocated to reference checking,
interviewing, and receiving, reviewing, and approving position descriptions for set-
tings. Also, background checks, should you choose do to them, will require a finan-
cial commitment.

Dialogue with Administration and Other Departments. In verifying that the supervi-
sor and setting meet institutional standards, input from the school’s administration
may be helpful. That is, an administrator may be in a position to know if a supervi
sor or setting would be unfit.

Forms. The application to participate in supervised ministry, when properly
designed, can provide a great deal of information about the suitability of a setting

and supervisor for an internship. Additionally, the learning agreement or covenant
can indicate the degree to which standards are met by the site and supervisor.

Policy and Procedure. A field education office needs written policy and procedure
for dealing with a supervisor or setting which fails to meet the standards, either in
the application process or during a supervised ministry experience.

ETHICS CODES AND ETHICS FORMS

Ethics code. A statement adopted by a school outlining what is commonly under
stood by the school as ethical conduct appropriate for students, supervisors, faculty,
and others who serve together in preparing persons for ministry.

Ethics form. A standard instrument used by a school which supervisors (and interns)
sign indicating whether they have a prior record of sexual or criminal convictions,
civil actions past or pending, or disciplinary actions from professional organizations
past or pending, and pledging to abide by the school'’s code of ethics.

An ethics code, together with an ethics form, can help clarify what behavior is
acceptable and unacceptable. Signed acknowledgement of the ethics code reduces the
vulnerability of the school in the event that a supervisor violates the code, as the
school then has written evidence that the supervisor was informed in advance about
what constitutes misconduct. Particularly for supervisors, an ethics form can make
explicit the adverse nature of dual relationships between a supervisor and an intern.
The underlying principle of dual relationships in supervision is that the supervisor
must avoid relationships or roles that could compromise the supervisory process for
the student. (Baird 1999). Dual relationships—having a personal and professional
relationship with the same person—involve boundary violations and can lead to the
abuse of power. Examples of dual relationships might include a pastor becoming
drinking buddies with an intern, a student intern dating a member of the congrega-
tion, or a pastor acting as a supervisor for his or her spouse.
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CASE ILLUSTRATIONS

The Reverend Sterling Grant has requested that his church become part of the
supervised ministry program of the local seminary. Following all appropriate
procedures, the church and the pastor are on the verge of being approved as
setting and supervisor. The only problem is that Mr. Grant refuses to sign the
school’s ethics form, which indicates that he agrees to abide by the code of ethics
and that he has no prior criminal, civil, or ethical convictions. e says that he
considers the form an invasion of privacy. Mr. Grant is well-known in the
denomination as an outstanding pastor, and there is no reason to think that his
refusal to sign means that he is hiding something or that he will violate the code
of ethics. However, the seminary has a firm policy requiring all supervisors to
sign the ethics form. How should the fleld educator proceed?

During an academic year internship, the supervisor, the Reverend Fuller, recruits
her intern Jason into a multi-level marketing company with which she is
involved. Ms. Fuller is Jason's regional representative in this marketing business,
and receives bonuses and incentives based on Jason's sales. Some months into
the internship, Jason contacts the field education director at his seminary. Jason
is angry with Ms. Fuller, who promised he would make a great deal of money
with this sideline. The wealth Jason expected isn't forthcoming and he feels
taken advantage of by the supervisor, whom he believes has used Jason to move
up the ladder at the company.

Following established policy for terminations, the fleld education director
uses the dual relationship clause in the ethics form to end the supervised min-
istry experience. Ms. Fuller is angry, saying that the director has ruined her repu-
tation in the local denomination by pulling the intern from her church. She is
considering action against the school. Is there a liability for the seminary here?

QUESTIONS FOR CONSIDERATION

¢

Are there standards of behavior for interns and supervisors already in place at
your school? Are they comprehenstve? If not, what areas are missing? How can
any gaps be addressed?

Are supervisors expected to adhere to these institutional standards? If not, is
there a written set of expectations regarding their behavior? How are these
expectations communicated to the supervisors?

Are supervisors required to sign off on a code of ethics, agreeing to abide by its
provisions? Does additional information need to be provided by a supervisor in
a field education program on an ethics form (e.g., past or pending criminal con-
victions or civit actions)?

What is the relationship between your school’s code of ethics and a supervisor's
denominational code of ethics, if one exists? What if the supervisor refuses to
sign the theological institution's form, but has signed the denominationa} forrn?
What if the supervisor refuses to sign the theological institution’s form?

How will you deal with any ethical, criminal, or civil actions or convictions
revealed by an ethics form? Should you consider a “statute of limitations” on
ethical, criminal, or civil misconduct?
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4 Are signed ethics forms legally binding? Does a signed ethics form protect the
theological institution from Hability in the event of misconduct by a supervisor?

4 How do you respond to a report of an ethics code violation by the supervisor
that does not involve your student intern?

IMPLICATIONS
Handbook. An ethics code or standards of behavior should be included in the super-
vised ministry handbook or manual, among other places.

Legal Counsel. A school’s attorney should review an ethics form to point out any
potential problems or liabilities for the school.

Policy and Procedure. The field education office needs to establish policy for how to
consider and deal with all information received by way of the cthics form.

Dialogue with Administration and Other Departments. An ethics code needs to

have institutional buy-in. Dialogue with the administration and faculty in the devel-
opment, refinement, and application of an ethics code is important.
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CHAPTER FIVE
LEGAL ISSUES AND THE ADMINISTRATION OF
THEOLOGICAL FIELD EDUCATION

GENERAL PRINCIPLES

Scienter and Foreseeability. Refers to “what a person knows or what a person
should have known" in order to avoid a dangerous situation and typically suggests
“guilty knowledge.” Thus, if an intern molests a parishioner, the legal question in
the United States might be: did the theological institution know that this student
posed a threat? In other words, did the field educator have the knowledge or did he
or she have the ability reasonably to uncover the knowledge that this student was
likely to pose a threat? This concept eliminates the defense of turning a blind eye to
a potential problem. Foreseeablilty refers to how clear the consequences were. In the
above situation, it would refer to how clear the threat was before it happened. That
is, how clearly foresecable was the abuse given the information that was known or
should have been known about the student? Generally, in United States law, the
clearer the foreseeability, the more likely the liability. Scienter is not a Canadian legal
concept, but would be subsumed under provisions of tort law. Sometimes United
States law coes not require that harm be foreseeable for liability to attach.

Negligence. The failure to exercise the standard of care that a reasonably prudent
person would have exercised in a similar situation. The term denotes culpable care
lessness. (Black}. In addition, negligence is a cause of action in tort that requires a
plaintff to establish that the defendant owed him or her a duty, that duty was
breached, and that damage was proximately caused by the breach. A school will
not be excused from acting responsibly toward a student, even if the student gives
informed consent. This principle is particularly pertinent with regard to invasion
of privacy suits.

Invasion of Privacy. An unjustified exploitation of one’s personality or intrusion into
one’s personal activity. (Black). There are variations in how different jurisdictions
define the core concepts for a claim of invasion of privacy, and not every jurisdiction
recognizes the different branches of privacy law. In Canada, the right of privacy is
not as strong a legal doctrine as in the United States. A Canadian plaintiff would
probably sue under the doctrine of breach of confidence.

CONTENTS
Covenants and Contracts
Confidentiality and Privacy
Process Notes

Termination Policies
Evaluation and Grades
Files

Liability Insurance
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COVENANTS AND CONTRACTS

Covenants. Agreements between students and supervisors (acting as agents of the
fleld education site}, and the theological institution, that identfy the goals and rela-
tionships for the student in the fleld education setting. Not all covenants may rise to
the level of a legally binding contract.

Contracts. An agreement that is sufficiently definite and certain that a court may
determine what was agreed upon and what constitutes a breach. A contract may be
an express agrecment, whether oral or in writing, or it may be implied from dealings
between parties or other circumstances. A binding legal obligation, in many circum-
stances, can be created through an oral agreement or through an exchange of oral
promises.

In field education departments acrass North America, the document establishing
the relationship between the various parties involved in the supervised ministry
enterprise is called by multiple names: learning covenant, learning contract, learning-
serving covenant. Some schools separate the educational and the contractual
arrangements, formulating distinct “educational covenants” and “administrative
covenants,”

An agreement or covenant, orally or in writing, becomes legally binding only
when each party gives up something in return for something or when there is an
exchange of promises to do something or refrain from doing something. However,

a one-way promise to give something to another is a mere gift and is not enforceable
as a contract. For example, college catalogues have been held to be contracts
because the school states it course offerings and the student pays tuition in order to
go to the school based upon what the catalogue offers. The student pays the tuition
to get the benefits of what is in the catalogue and the college gets the money, but the
college must provide the courses and facilities represented in the catalogue. Thus, a
contract is struck.

The use of the term “covenant” might cause confusion in the field education set
ting as the term could falsely give the impression that the document is more of a the-
ological document than a contractual document.

The specific terms of the contract can be very important if and when liability is
apportioned between the seminary, student, and church. It could be that courts will
use the contract (or field education agreement) as a way of determining how much
oversight or control the school has over the student’s activities. Generally, courts
seem to rule that the more control one has, the more exposure to liability one has.

It should be noted that, no matter what an agreement is called, if it has the attrib-
utes of a contract, it is a contract.

Covenants may take different forms, but they usually focus more on the educa-
tional experienice than contractual arrangements. Covenants often include general
setting information, contractual arrangements, a position description, learning goals
for student and supervisor, lay committee covenant, grading policies, and a school’s
sexual misconduct policy. Some organizations may have reasons (e.g., governmental
regulations or denominational stipulations) for negotiating an additional contract
with the student. The director gives final approval to the covenant at which time it
becomes the working document authorizing the supervised ministry experience. The
field education office should keep copies of these documents in students’ files for
information even when the theological institution is not a signatory.
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CASE ILLUSTRATIONS

# The field education director receives a phone call from Scott’s very frustrated

supervisor, Fr. Kevin. It seems that for the first four months of Scott’s year-long
internship, he has done little but shoot hoops with the neighborhood youth in
the church parking lot. The expectations laid out in the job description have
largely gone unheeded despite repeated attempts by Fr. Kevin to draw Scott back
towards fuller engagement with the parish. Fr. Kevin tells the field educator that
he has no qualms about providing an honest, initial cvaluation of Scott’s per-
formance, but he is concerned about the heat he is getting from the parish coun-
cil regarding the expense of Scott’s salary and benefits when the church seems

to be receiving little in return. In fact, the idea has been proposed that the
internship should be terminated and the seminary reimburse the church for the
full amount of his salary to date. Since the leamning covenant was duly signed
by the supervising pastor, the student, and the field educator, is there any way
the seminary can be construed as owing this church money?

Cindy has moved to the site of her year-long supervised ministry and has begun
her work as Christian Education intern. Two weeks into her internship she calls
the fleld educator at her seminary and requests an extension on the date her
learning agreement is due. She Is given an additional week to get the form to the
seminary. At the end of the extension, she calls the field education office again,
asking for another extension. It seems that she and the supervisor cannot agree
on the salary that Cindy will receive. Cindy recalls her supervisor promising a
total package of $35,000, and the supervisor recalls offering something much
less than that figure. With the salary negotiation at an impasse. the internship Is
in jeopardy. How could the proper use of a covenant or contract have benefited
both sides in this dispute? Has the seminary been negligent in its duty to the
Intern?

QUESTIONS FOR CONSIDERATION

+

How are arrangements clarifying expectations about educational and adminis-
trative issues between the student, the supervisor, and the theological institution
formalized? What do you call your agreement between the student and the set-
ting and the supervisor?

What is the difference between covenants and contracts? Are the covenants pre-
pared by your office binding or simply guidelines?

In light of the preceding chapters, what items need to be included in a covenant?
Are policies part of your covenant, or are they listed elsewhere, such as in a
handbook? Are any forms, such as ethics forms, included in the covenant, or are
they separate?

Do you use any release forms that state the institution is not liable for any
mishap during the field education experience? What standing do these forms
have under your state's or province's law?

Is the covenant or contract the document which defines the supervisor’s relation-
ship to the theologicat institution?
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IMPLICATIONS

Code of Ethics. A written code of ethics can help create a common understanding of
what actions lie outside the realm of appropriate conduct. One might consider
including the code of ethics in the learning covenant or contract.

Handbook. The supervised ministry handbook should include sections detailing
policies and procedures concerning covenants and contracts, including their role in
the field education experience.

Legal Counsel. The school’s legal counsel can review any covenants and contracts to
advise you on their legal standing.

Policies and Procedure. Policies and procedures should be in place to deal with any
breaches of the covenants or contracts.

Supervised Ministry Classes and Orientation (Students). Supervised ministry classes
should include information on the role of covenants and contracts in the field educa-
tion experience, and policies and procedures to deal with any breaches of the
covenants or contracts,

Orientation and Training (Supervisors). Training and orientation for supervisors
should include sessions on the role of covenants and contracts in the field education
experience, and policies and procedures to deal with any breaches of the covenants
or coniracts,

CONFIDENTIALITY AND PRIVACY
Confidentiality. State or quality of being confidential; treated as private and not for
publication. (Black).

Privacy. A state of being private.

Private. Of, belonging to, or concerning a particular person or group of persons; not
common or general: not known to the public; confidential.

The concepts of confidentiality and privacy have important implications for field
education policy. The above definitions are working dictionary definitions as
opposed to legal definitions of privileged communication, or invasion of privacy, as
addressed in Chapter Two. It is hard to set firm and fast guidelines that would cover
every instance of confidentiality. Field educators have the responsibility to maintain
appropriate levels of confidentiality and privacy but also have an obligation to share
certain types of information with, for example, judicatories, civil authorities, and
school personnel.

In terms of office policy, access to office records and files needs to be clearly
stated and must adhere to federat educational guidelines.

Many lawyers would advise administrators {even those who are ordained) not
to state that a conversation will be kept in confidence. In particular, conversations
with supervisors about students have no basis for a claim of confidentiality.
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The field education office should be responsible for maintaining the privacy of
conversations and records in an appropriate manner. Students should have the assur
ance that their records will not be disclosed without their knowledge or permission.
Discretion should always be used when reporting a conversation to a third party.
Students and supervisors should know that they are expected to exercise the same
discretion.

CASE ILLUSTRATIONS

4 Stanley, a student, meets with Margaret, the field educator, In her office and
wants to discuss a personal issue that has arisen for him in his field education
setting. Fe asks Margaret for her assurance that anything he says will be kept in
strictest confidence. Obviously shaken by what has occurred, he begins to relate
how his supervisor’s wife, Marie, made a pass at him after the Christian
Education Committee meeting last Wednesday night. How can Margaret
respond to his request for confidentiality? What is her role in this situation?

4 Seminary president Dr. Howard stops by the fleld education office and asks the
secretary to see student Louisa Bell’s file. Louisa has had some difficulties with
her committee of care chairperson, a friend of Dr. Howard. Unclear about the
legitimacy of the request, but not wanting to deny it, the secretary provides the
file. At Louisa’s next meeting with her committee she is challenged about some
information that only someone with access to her fleld education file could
know. When she returns to campus, she angrily confronts the field educator,
accusing her of violating her privacy rights. What could the field education
office have done to prevent a situation like this from occurring?

QUESTIONS FOR CONSIDERATION

% Is there a need for your institution to address the legal consequences of confi-
dentiality issues in refationship to the school, the student, the supervisor, the set-
ting, and the field education director?

4 What are your policies for information release and file access? Are relevant par-
ties aware of the policies?

4+ What difference does it make if the person requesting what you perceive as con-
fidential information has a benign purpose for requesting the information?

4 What are student’s expectations regarding the confidential nature of their con-
versations with the field educator? When and how do you address this issue
with students?

IMPLICATIONS

Code of Ethics. Some denominations include statements about confidentiality and
privacy in their code of ethics, which may have an implication for the code of ethics
developed at such denominational seminaries.

Dialogue with Administration and Other Departments. Clear policies and proce-
dures can help guide what, if any, information about students shall be shared among
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CASE ILLUSTRATIONS

administrators, field educators, and faculty. The policy should include statements
about when and how information will be shared, and should stress the importance
of confidentiality among school officials who have a “need to know.”

Supervised Ministry Classes and Orientation (Students). Field education courses
should include information for students that clarify the school’s policies on what
information about students will be shared by faculty and administrators.

Orientation and Training (Supervisors). Training and orientation should include
information that clarifies the school’s policies on what information about students
wilt be shared by faculty and administrators and with whormn they will share it.

PROCESS NOTES

Process notes. Written records of discussions and conversations. These records are
for the protection of all parties. They provide a record of the content and circum-
stances of

a conversation should the need arise for that information, particularly in judicial
proceedings.

Effective process notes should contain only information about which you have
direct knowledge, that is pertinent to your work with the students, and that is
behavior-oriented. Additionally, process notes usually include the date and time of
the meeting, who was present, and what was talked about. Process notes might also
include obscrvations about a participant’s state of mind, behavior, or other descrip-
tive information to make the context clear. These notes should be kept in a secure
place so that they are not open to the casual view of someone who has no need to
know the information. However, no matter where they are kept, process notes are
not. privileged and can be subpoenaed.

4 Eve, an M.Div. student, has reported to the seminary administration that the
fleld educator, Bill, told her in a private conversation in his office that she should
be dismissed from the seminary and committed to a mental institution. The
alleged conversation occurred five months ago, and Bill has only a vague recol-
lection of the encounter. If Bill had made process notes of this meeting, what
difference would it make in the resolution of this situation?

4 Mery! Lord is serving as field education supervisor for the first time this year.
The field educator; Mark, has received several phone calls from the distressed
intern, indicating that things are not going so well. Mark makes a phone call to
Meryl, asking her to share her impressions about the state of the internship.
Mark makes notes as Meryl talks non-stop about the ineptitude of the student,
recording especially her comments that the church board has declared that it
will never allow another seminary intern through the church doors. Mark places
the notes from this conversation in the file he keeps on supervisors.
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By the end of the internship, it is clear to Mark that the student, while
definitely not one of the strongest students at the school, is less the cause of the
disastrous internship as is the supervisor. Mark, after conversing with Meryl's district
superintendent, determines that Meryl's church does not meet the established stan-
dards for fleld education settings. When Mark conveys this news to Meryl, remind-
ing her also of the stance taken earlier by the board of her church as recorded in his
notes, Meryl denies having ever said anything about her board being upset at the
intern and accuses Mark of lying. How helpful are process notes in supporting the
field educator’s decisions and actions?

QUESTIONS FOR CONSIDERATION

4 Ts it worthwhile, or even possible, to keep notes of every private conversation?
What are your criteria for selecting conversations for which it is critical to keep
notes?

4 Are there circumstances when records of public conversations need to be kept?

IMPLICATIONS
Policies and Procedure. Policies and procedures should be developed for the handling
and maintaining of process notes.

TERMINATION POLICIES
Termination policy. Defines the causes for which an assignment to a field education
setting will be terminated or suspended.

Causes for termination of a field education experience may include negligence or
inappropriate behavior on the part of the student or the supervisor, failure by one or
more parties to fulfill the covenant, a conflict that is determined to be beyond reso-
lution, or a change in the situation of the student, the supervisor, or the field educa-
tion site that renders the placement no longer viable. The termination policy should
clarify who has the final authority on terminating a supervised ministry ptacement.

CASE ILLUSTRATION

# Kadya reports that her supervisor Ben spends most of the time during superviso-
ry conferences criticizing her work and questioning her call to ministry. In a visit
with Ben, the fleld educator discovers that he considers the questions Kadya
raises about his approach to ministry inappropriate and often impertinent. After
meeting with the two of them to seek a resolution to this conflict, the field edu-
cator determines that the placement can no longer provide a constructive learn
ing environment for the student because of Ben's attitude toward women in min
istry. Are policies in place to give guidance on terminating the covenant in a way
that is fair and allows all parties to be treated appropriately? Do these policies
provide a means for the student to be reassigned without prejudice?
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QUESTIONS FOR CONSIDERATION

% Does your termination policy address: student fault or dysfunction, supervisor
fault or dysfunction, setting dysfunction, lay committee dysfunction, inadequate
learning opportunitics?

Who needs to be involved in making termination decisions?

Who has the authority to make the decision to terminate an internship? The
intern? The field educator? The supervisor? The lay committee?

What are the benefits of a termination policy? Who has to approve such a poli-
cy? How do you ensure consistency and fairness?

Can you operate without a policy on termination?

If termination occurs, under what circumstances does the student simply receive
no grade and therefore takes another internship without penalty? Under what
circumstances does the student. fail the course and that failure goes on the tran-
script of the student? Under what circumstances does the student receive a pass
ing grade for the internship?

Does your termination process allow for an appeal by the student or the super-
visor?

If termination is not at the student’s request, are there legal implications for ter-
minating an internship, similar to those for dismissing an employee?

If termination is not at the setting’s request, are there legal implications for ter-
minating an infernship?

What are the legal implications if the field education office does not have an
adequate termination policy and a student is terminated from a position, thereby
delaying graduation?

TR T S
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IMPLICATIONS

Code of Ethics. A written code of ethics can help create a common understanding of
what actions lie outside the realm of appropriate conduct and what actions might be
considered grounds for terminating the supervised ministry experience.

Handbook. The supervised ministry handbook or manual should contain a section
on policies and procedures for termination of a supervised ministry experience.

Supervised Ministry Classes and Orientation (Students}. Supervised ministry classes
should include information on dealing with difficulties in the supervised ministry
experience, including termination policies and procedures.

Orientation and Training (Supervisors). Training and orientation for supervisors
should include information on termination policies and procedures.

EVALUATIONS AND GRADES
Evaluations. Assessments made of the student’s performance and learning in a feld
education setting.

Grades. The measure of the relative quality of a student’s work in a course, exami-
nation, or special assigniment.
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The evaluation of the student may be the responsibility of the supervisor, the
field education office, another group (e.g.. lay committee), or any combination of
the above. The student frequently is a participant in the evaluation process. The
evaluation is intended to contribute to the student's learning and to provide data for
granting credit for the successful completion of the requirements for field education.

Once completed, the evaluation forms should be kept in a secure file with clear
guidelines for how they may be used and who may see them. These guidelines
should include a provision for the student to grant a waiver to these stipulations if
the forms are to be sent to another party.

CASE ILLUSTRATION

% April’s final evaluation has come in to the fleld education offlce and the supervi-
sor’s comments reflect his excitement about the learning and growth that has
taken place in the student, even though there are several rough spots. Afier read-
ing the evaluation and debriefing the experience with April, the field educator
finds that the student has learned very little and cannot reflect theologically on
her experience. In fact, the fleld educator has serious concerns about her poten-
tial for ministry. At this institution, supervised ministry grades are determined by
the field educator, who determines that April will receive a failing grade. When
April receives the grade report, she is livid, since her evaluations from the super-
visor were quite positive. Can the field educator support this grade?

QUESTIONS FOR CONSIDERATION

4+ How is the evaluation of the student carried out in a particular setting? Is the
evaluation primarily for the benefit of the student? For the school in order to
provide a grade? Both?

4 How are grades given? When and by what means?

% Who does the evaluation? The supervisor? The field educator? A lay committee?
A combination? Who gives the grades? The supervisor? The field educator?

4 What happens if a student does not complete the work in a field education set-

ting? How are grades determined or credit given if a field education situation is

terminated?

Are supervisors at your institution considered adjunct members of the faculty?

Are the grades given in field education the same as the rest of the institution? Is

field education considered the same as other academic courses ar is it a different

arena outside normal academic courses?

Is the grade appeal process in field education the same as for the rest of the aca-

demic program?

Is one purpose of evaluations to alert the field education office to problems or

potential problems at the ministry setting?

How is the student involved in the evaluation process?

What happens if an in-process evaluation surfaces a problem? What is the field

educator’s responsibility at that point?

Is there a specific form that is used for all students in field education or can a

supervisor develop one that is more appropriate for that particular setting? If a

form developed by the field education office is not used, how is consistency

maintained?

e g
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CASE ILLUSTRATION

4 Who in your office and at the institution has access to the completed evaluation
form?

4 Are the grades and evaluation simply for your office or for your office and the
student’s denominational judicatory? Are the grades and evaluations sent auto-
matically to the student’s judicatory or any other place? Must the student sign a
waiver permitting them to be sent? How valid are the waivers you use if they
are challenged by a denomination, a civil court, or any other group?

% If you do not deal with placement of students in a position after graduation,
does the placement office have access to the field education evaluations so that
the staff can make appropriate recornmendations?

IMPLICATIONS

Handbook. Policies for evaluative procedures and criteria for determining final
grades, including the relationship between written evaluations and the final grade,
should be explained in the handbook.

Supervised Ministry Classes and Orientation (Students). Field education courses
should include information that clarifies the school's policies about grades and eval-
uations, including the relationship between written evaluations and the fina grade.

Training and Qrientation (Supervisors). Training and orientation should include
information that clarifies the school’s policies about grades and evaluations, includ-
ing the relationship between written evaluations and the final grade.

FILES
Files. A collection of papers, records, evaluations maintained for storage or refererice.

In the United States there are specific federal statutes concerning student’s access
to their educational records. The Family Educationat Rights and Privacy Act
(FERPA) states that students aged 18 years or older or who are attending an institu-
tion of post-secondary education, have various rights regarding educational records,
including the right to inspect and review them. (20USC §1232(g)}. Statutes from
individual states and provinces might amplify or expand upon the federal statutes.
Clearly, the field educator needs to make decisions about what information should
be kept in student files as well as how long the files should be kept.

% Ted is preparing to do a second field education experience and wants to build
on the feedback provided in the evaluations from his first experience. As he is
unable to find his copy of the evaluations, he asks the field education secretary,
Monica, to see his file. Monica retrieves his file and pleasantly tells him to take
his time but to remain in the office while he gets what he needs. Five minutes
later a very angry Ted confronts Monica, waving at her a sealed envelope
stamped confidential. Ted demands to know what this is and what it is doing in

58 + CHAPTER FIWVE: Legal issues and the administration of theological fleld education



his file. Monica immediately summons the field educator to deal with the situa-
tion. Should such material be in Ted’s file? What are the field educator’s options
when dealing with sensitive information about students?

QUESTIONS FOR CONSIDERATION

4 What materials are appropriate to keep in field education files? How long do
you keep them? Do they ever become part of the student’s public files at the
institution?

4 Is there ever such a thing as a private file? In the event of a lawsuit, are all
student files and information you keep on students discoverabie? Should you
assurne that all information in student files may be discoverable?

4 Should you keep secret files to which no one else has access?

4 What do you do with private communications you receive about a student? Do
you track all of your communications with students (e.g., phone calls, visits,
debriefings, c-mail)? Do you summarize phone calls from supervisors? On what
basis do you decide what to keep and what not to keep? Do you have sealed
envelopes in your files?

IMPLICATIONS
Handbook. The supervised ministry handbook or manual should contain informa-
tion about what types of documents are maintained in the field education files.

Policies and Procedures. Policies and procedures should be established for the main
tenance of field education files.

LIABILITY INSURANCE

Liability insurance. Provides a defense against claims, including the related costs
of defense, and pays amounits to settle liability lawsuits or damages assessed as the
result of a lawsuit if the plaintiff prevails.

As detailed in previous chapters, the theological institution may be exposed to
liability in many areas related to field education. A student may act in ways for
which the theological institution may be held accountable. A student may be able to
hold the school liable for injuries received in his or her field education placement. A
student may file a suit against the school, alleging his or her rights have been violat-
ed by the handling of a situation by the ficld education offtce.

It is impossible to prevent someone from filing a lawsuit, even if the suit should
have no merit and can be successfully defended. That fact makes it essential for the
theological institution to carry liabitity insurance to cover the high cost of legal fees
and damages, should the defense not be successful. The theological institution, and
particularly the field education office, also needs to take measures to ensure that
appropriate polictes, procedures, and training are in place to reduce the likelihood of
such suits. It is worthwhile to note that liability insurance provides coverage only for
risks specified in the insurance policy, and may be subject to various exclusions,
including for fraud and intentional conduct.
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CASE ILLUSTRATIONS

& A student, Don, is accused of sexual misconduct by a parishioner he is counsel-
Ing at his field education setting. The victim is suing the seminary for damages.
The student has a liability policy and asks his Insurance company to defend him
in the ensuing lawsuit. The insurance policy states that it will cover clergy for
acts conducted “in the scope of their employment.” Could accusations of sexual
misconduct be considered to be within the scope of the intern’s employment?

4+ Several administrators from South Central Theological Seminary are having
Iunch. The vice president has just returned from a professional conference and is
relating to her colleagues the latest developments on the student affairs front.
She is advocating rather strongly for students going into field placements to pur-
chase their own Hability insurance. The dean of students expresses his opposi-
tion to this plan. He mentions the financial burden on students as well as the
theological and pedagogical implications of making students insure themsclves
as ministry interns. The conversation is lively, with many points exchanged and
none resolved, when the fleld education director’s secretary interrupts the meet-
ing with a message for the director. After conferring with her, the director tells
the others that he needs to go deal with a situation that has arisen, a student
accused of misconduct for whom liability insurance might have been beneficial.
“You see, " says the vice president, “we should not delay another day in requir-
ing this of our interns.” The dean of students responds, “You have yet to con
vince me in spite of this incident.” What are the costs and benefits of a liability
insurance requirement for theological students?

QUESTIONS FOR CONSIDERATION

% Must the theological institution seek to determine if its liability insurance covers
actions of students and supervisors engaged in field education?

4 Does liability insurance give students a license to engage in misconduct?

4 Should the theological institution or the fleld education office take advantage of
risk management advisory services?

4 Is liability insurance available for students engaged in field education intern-

ships? If so, should interns be required to purchase it?

If ltability insurance is avatlable for students engaged in field education, what

acts or types of suits are covered?

4 Will the church’s or agency's lability insurance provide coverage for a student
intern?

&

IMPLICATIONS
Budget. Responsibitity for premiums must be considered if the theological institution
determines that liability insurance is required.

Forms. Applications for becoming a supervised ministry setting might be one place

where the church or the agency could attest that labtlity coverage is provided, if this
is required by your institution.
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Handbook. Any policies concerning liability insurance should be included in the
field education handbook.

Legal Counsel. Your legal counsel can make recommendations to you on the advisa-
bility of liability insurance.

Supervised Ministry Classes and Orientation (Students). Supervised ministry classes
should include information on liability insurance.

Training and Orientation (Supervisors). Training and orientation for supervisors
should inctude information on liability insurance.
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CHAPTER SIX
LEGAL ISSUES AND THE TEACHING OF
THEOLOGICAL FIELD EDUCATION

This book began with the legal problems confronting Diane, our fictitious col-
league in field education, and the vocational and administrative questions raised by
her experience of legal vulnerability. Ensuing chapters identified specific legal issues
operative in ministry, described some ways such issues affect the work of the field
educator (as welt as the student and the supervisor), and suggested some ways to
attend to such issues in the administration of field education programs. Additionally,
the case illustrations in Chapters Two through Five were devoted to uncovering the
legal implications of field education crises. In real life, however, the crises encompass
many, many strands to be separated out and then woven together. In this chapter,
we focus attention on the issue of pedagogy: that is, how do legal issues affect our
teaching? This issue is central if we understand that field educators are fundamental-
ly educataors. To address this question, we begin, not with legal issues, but with a
consideration of the vocation of the field educator and the pedagogical context for
field education.

GENERAL PRINCIPLES

Legal issues impact the conduct of our educational relationships. Theological field
education is practiced within communities of trust. The church is a community of
trust. Ministry relationships are relationships of trust. Ministers are called to be
persons of integrity within relationships of trust. Breaching trust brings legal issues
to the fore.

Legal issues are integral to the spiritual and professional formation of theological
students. In addition to teaching the skills and arts of ministry, theological field
education is formational, personally and spiritually as well as professionally.
Consequently, legal issues need to be presented as part of the formation of the per-
son in ministry rather than merely as laws affecting a particular profession or a list
of do's and don'ts for the practice of mintstry.

Legal issues affect the nature of the delicate ecology that field educators assume in
their work. Field educators find themselves in a unique position of legal vulnerability
that is not necessarily found in other teaching positions in the theological institution.
Field educators work within the overlapping circles of student hopes and preferences,
institutional requirements, denominational expectations, supervisor capabilities, and
ministry site needs. The field educator is called to coordinate those various and
sometime competing interests.
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THE VOCATION OF THE FIELD EDUCATOR

As persons who are knowledgeable about and experienced in the practice of
ministry and who teach such practice in an academic institution, field educators are
called to a distinctive, if not unique, position and place in their institutions. Rather
than working out of one particular discipline, we work from many disciplines. The
integrative nature of our work requires collaboration with practitioners in disciplines
other than our own. We are asked to enable students to address a breadth of min-
istry areas and issues rather than to strive for depth in just one area or issue. More
so than colleagues in classical disciplines, we work at the point of multiple inter-
faces: between students and their theclogical institution, between students and their
denominations, between the academic institution and denominations, between stu-
dents and supervisors, and between ministry settings and the theological institution.
As teachers and administrators continually moving between the world of the theo-
logical institution and the world of the church, we work in the midst of a dilemma:
we prepare persons for ministry in the culture of church and community, a culture
we know to be quite different from the culture of the academy in which much of
this preparation takes place.

PEDAGOGICAL FACTORS AND POSTURES IN FIELD
EDUCATION

Field educators go about the task of teaching in ways distinct from colleagues in
other disciplines. A major difference is that our teaching involves us with multiple
audiences. In addition to students in field education, we also teach their supervisors
and lay leaders about supervision, theological reflection, and other facets of the con-
tent and process of field education. Another difference is that the contextual nature
of field education involves teaching that is situational, what some educators call a
pedagogy of “situated learning.” Unlike colleagues in traditional classroom settings,
we have less control over our teaching/learning context and content, as most of the
teaching is entrusted to others (supervisors, lay leaders, and other persons who inter
act with field education students) and the learning occurs at times and places in
which we are usually not present. Also, since field experiences often lead to personal
transformation as well as spiritual formation, our teaching may involve what some
educators call “pedagogies of disorientation” and " pedagogies of reconstruction.””
Additionally, given the muitiple dimensions involved in preparation for ministry
(vocational discernment and spiritual formation as well as ministry skills develop-
ment), feedback and evaluation often require non-traditional forms of student
assessment. Finally, these discernment- and formation-related dimensions of field
education often place us in one-on-one teaching situations much more often than
faculty in other disciplines.

LOCATING LEGAL ISSUES WITHIN THE TEACHING OF
FIELD EDUCATION

Therefore, to address the question of how legal issues affect our teaching, it is
helpfut to locate such issues within our understanding of the vocation of the fietd
educator as educator and the pedagogical predispositions as delineated above. Such

' Students often find, as they progress (hrough seminary studies, that their theological underpinnings are shaken
(pedagngy of deconstruction). It is often in field education, as students engege in the practice of ministry, that

they begin to reconstruct their working theologies.
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location enables us to teach about legal issues as other than “risk management” or
“misconduct prevention.”

As an integrative discipline, field education requires students and supervisors to
look critically at the ways theological tradition, socio-cultural contexts, and vocation
interact and affect one another in the practice of ministry. In a litigious environment,
secular law becomes an added component. How might we, as field educators, then
design trainings and orientations appropriate to each component? Since such teach-
ing and training are integrative, how might we, as field educators, do more than
provide basic legat information? How might we, as field educators, maintain this
integration and consistency throughout our teaching encounters with students and
supervisors?

% The fleld educator, Sophia, reccives a request for an emergency appointment
from Roberta, a field education student. Roberta is an intern at Whitley
Memorial Church, and is half-way through an academic year intemship. When
Sophia and Roberta get together, Roberta expresses irmmediately her grave con
cern for a child in her youth group. Trina, a 13-year-old girl, has made some
direct comments to Roberta which lead her to suspect that Trina is being abused
at home. While not reports of specific incidents, Trina’s remarks reflect classic
symptorns of a child who is experiencing sexual abuse. Sophia asks Roberta if
she has spoken to her supervisor, Dr. Trent, about her suspicions, and if so, how
he has responded. Roberta says that she went to Dr. Trent and told him she was
thinking of calling Child Protective Services. He told her that she could if she
wanted fo, but that it was really up to her.

Sophia recogriizes that, difficult as this situation Is for Roberta and Trina,
this is an important moment in Roberta’s education for ministry. She sees in this
crisis an opportunity for reflection and action, engaging multiple facets of min-
istry: theological, ethical, moral, pastoral, legal. Additionally, she identifles as
areas for exploration Roberta’s identity as an intern and Dr. Trent's responsibili-
tes to Roberta, as well as her own responsibility to teach through this crisis.

How could Sophia locate legal issues within the context of the personal,
spiritual, and professional formation of both Roberta and Dr. Trent? How could
Sophia locate legal issues within the context of Roberta’s conduct within the
muitiple relationships of her internship?

% During a supervised ministry orientation event, Pierre, the field educator, shares
a case study with the students. As they reflect on the case presented, Fierre
points out that, in addition to issues of ethical confidentiality, the legal concept
of privileged communication could have an impact on how the situation is han-
dled. One student, Katie, objects to the suggestion that secular law could influ-
enice her pastoral decision-making and role,

What approaches can Pierre use with Katie and the other students in the
orientation to re-frame the question, so that the focus is not on legal compliance
issues, but rather is on the multiple inputs which shape pastoral action and
reflection? How can Pierre use his understanding of Katie's stance to shape his
work with her throughout her internship?

CASE ILLUSTRATIONS
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LOOKING AHEAD
As these case studies and the other cases throughout the book indicate, the

context of theological field education is complex, involving the interface of church,
academy, and world. This handbook is designed to raise awareness about the
relationship of legal issues and theologicat field education, paving the way toward
conversations among field educators, faculty, administration, and legal counsel.

PTFE began this project with the recognition that the litigious culture of the
world is a potential threat to much of our work as theological field educators.
Through the research and conversations leading to this handbook, we believe that
we are in much stronger positions for addressing these concerns, through changed
policies and educational procedures. More surprising, perhaps, has been the discov-
ery that while legal threats can require us to make inconvenient adjustments in the
ways we approach our work, they also can push us to more thoughtful and
pedagogically sound practices.
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